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Abstract

Cooperation in Jugtice and Home Affairs (HA) — an issue area that includes matters of asylum,
immigration, police and judicid cooperation —isardatively new policy arenafor the European Union. The
level and qudity of the collective thinking on these issues have improved since the mid-1980s. JHA
cooperation was formally endorsed in Maadtricht and revisited during the 1996 IGC, resulting in new
indtitutiona frameworks within which discussons now occur. Throughout this period, the European
Commission has seen itsinvolvement in the decision-making enhanced. Its efforts as an actor began with a
humble Task Force with which the Commission attempted to steer EU's policies on asylum and
immigration, aswell as police and judicid cooperation. After Amsterdam, and particularly as aresult of the
Commisson's restructuring following the resignation of the Santer Commission, the Commisson's
indtitutiona capecities aswell asits charge vis-aVis the treeties has changed quite remarkably. This paper
reviews the Commisson'srolein JHA as an inditutiond actor and will evaluae its agency and emerging
autonomy in these fidds. It argues that the Commission has a stronger congtitutiond and indtitutiond basis
from which to work, bolstered by the increased propensity by member states to delegate to the
Commission and enhanced by the creation of the Directorate Genera for Justice and Home Affairs. While
improvements in the Commission's position vis-avis the immediate aftermath of Maadtricht are visible,
challenges remain nonetheless which congtrain the Commission’ s ability to act asa
“competence-maximizing” inditution with forma agenda-setting powers.

| Kurzfassung

Zusammenarbeit in den Bereichen Justiz und Inneres (ZJ) — ein Bereich, der Fragen wie Asyl, Immigration,
Polizel und judtizidle Zusammenarbeit umfad — it ein relativ neues Politikfeld fur die Européische Union.
Der Grad und die Qualitét kollektiven Denkens zu diesen Fragen haben sich seit Mitte der 80er Jahre
verbessert. Die ZJ wurde in Maastricht formal beschlossen und wahrend der Regierungskonferenz 1996
revidiert, woraus neue indtitutiondle Rahmenbedingungen resultierten, innerhab derer sich nun die
Diskussionen bewegen. Wéahrend dieser Periode sah die Kommisson ihre Betelligung an

Entscha dungsfindungen ds verstérkt an. [hre Bemiihungen as Akteur begannen mit einer bescheldenen
Arbetsgruppe, mit welcher die Kommisson versuchte, die Asyl- und Immigrationspolitik, ebenso wie die
polizeiliche und justizidle Zusammenarbeit der EU, zu steuern. Nach Amsterdam, und besondersin Folge
der Restrukturierung der Kommission nach dem Riicktritt der Kommission Santer, haben sch die
indtitutionellen Kapazitdten ebenso wie ihre Verantwortung gegentiber den Vertrégen ganz entscheidend
verdndert. Dieses Paper bespricht die Rolle der Kommission in der ZJl dsindtitutioneller Akteur und wird
ihre Agentur und sich entwickelnde Autonomie in diesen Bereichen evauieren. Eswird argumentiert, dal3
die Kommisson eine gérkere konditutiondle und inditutiondle Arbeitsbass gewonnen hat, welche
aufgrund der gestiegenen Neigung der Mitgliedstaaten, an die Kommission zu delegieren ebenso verstérkt
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worden ist, wie durch die Schaffung der Generddirektion Justiz und Inneres. Wahrend Verbesserungen in
der Position der Kommission gegentiber den unmittelbaren Folgen von Maadtricht zwar sichtbar sind,
verblelben dennoch Herausforderungen, welche die Fahigkelt der Kommission, dsene
"kompetenz-maximierende” Indtitution mit formaen Rechtsetzungsbefugnissen zu handen, erzwingen.
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1 Introduction*

Sinceits creation by the Rome Tresties in 1957, the Commission has dways been somewhat of atightrope
walker, much like the poet in Lawrence Ferlinghetti’ s poem, “Congantly Risking Absurdity and Degth,” who
must congtantly weigh both his words and actions (Ferlinghetti 1958). As the executive organ of the European
CommunitiesUnion, (1) the role of the Commission has traditionally been one of initiator of policy, depostory
of legidative information, manager and executor of Union policies, safekegper of community acquis, mediator
and broker, aswell as mobilizer for new palicy initiatives and spheres (Hadand Matlary 2000; Nugent

2001). Infulfilling this role, the Commission has continuoudy atempted to mobilize momentum towards
greater economic and poalitica integration, implementing Sandards in a manner that could at times come
across as "heavy-handed, intrusive, and sometimes offensive,” much to the dismay of the Council of Minigters
and the member gates (Dinan 1994: 200). Whatever problems the other three ingtitutions of the EC might
have had with the operating style of the Commission, however, its activities were legitimized and upheld to the
extent that they were in conformity with the Rome Treety. The Commission derivesits forma mandate from
treaty; | will refer to this as the Commission’s congtitutiona domain. Articles 211-219 (ex. Articles 155-163)
Stuate the Commission in the complex indtitutiond terrain of the European Union and definesits rights and
obligations vis-a-vis the European Parliament and the Council in particular (European Union 1997). The
implementation of the Treaty on European Union (TEU or Maastricht Treaty) in 1992 — the negotiation of
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which the Commission was unable to influence to its satisfaction — has made significant changesin the duties,
the policy-making tools, and the competences of the Commission with respect to the policy domain thet isthe
subject of this paper.

This paper focuses on the European Commission's agency in Justice and Home Affairs (JHA). The argument
isinformed by the hypotheses of the new ingtitutiond andysis of European integration while pointing out some
of the challenges faced by the Commission in this new issue setting (See Peterson 1995). It argues that the
ingtitutiona structure hastily agreed upon during the Maastricht debates made a potentidly awkward actor of
the European Commission in the third pillar(2) thereby putting congtraints on its agency capacity and its
ability to act asa” competence-maximizing” inditution (Cram 1993; Cram 1994; Cini 1996).(3) The
indicators andyzed to review the Commission's potentia and effective agency and autonomy areits
condtitutiona powers and condraints resulting from the Maadtricht (and later, Amsterdam) Treaty and its
inditutiona capacities as an organizationd unit. The central question that guides this sudy isthis isthe
Commission a passive agent of the member states as asserted by the intergovernmentdists (Moravscik

1993), or does it have adegree of autonomy that goes beyond carrying out duties framed and delegated by
the principas (Cini 1996; Nugent 2001)? Pollack argues “the ‘agency’ or autonomy of a given supranationa
indtitution depends crucidly on the efficacy and credibility of control mechanisms established by member sate
principals’ and that agents can sometimes escape sanctions by principals by playing the field (Pollack 1997,
101). A review of the Commisson’s emergent position in JHA suggests that while the autonomy of the
Commisson has strengthened over time, member states sill possess sanctioning tools.

Aswill be seen in the following andys's, the terms actor, agent and autonomy are linked but are not
necessarily mutudly inclusve. In apolicy fied, it is conceivable that one could be an actor (aunit linked to the
policy field) without being an agent (an actor to whom specific respongibilities are delegated by other actors).
Likewise, one could be delegated as an agent without enjoying much autonomy in performing the duties of the
agent. | argue that the agency and autonomy of the Commission (particularly in the field of JHA) hingeson
two critica sets of variables (condtitutiona and indtitutional) and the degree to which the Commission is
constrained or empowered by them.

2

The condtitutiond factors are closdly linked to the preferences of the collective principals — the member Sates
of the European Union — as they play an important role in defining the parameters for cooperation in
“conditutiond moments’ such as the Intergovernmental Conferences that produce changes in the founding
tregties. The indtitutiond factors (while also impacted by condtitutiona consderations) encompass the internd
organizationa workings of the Commission that are subject to change over time. If the Commission faces
sgnificant condtitutiona and/or indtitutional congraints, we can expect it to emerge as awesk agent (or no
agent at dl, making it awesk actor a best). By contrad, if the condtitutional and/or ingtitutiond congtraints on
the Commission are diminished or addressed to empower the Commission, we can expect a gradua
ascendancy in the Commission’s position in agiven policy arena. We could likewise expect the Commission
to actively dtrive towards improved congtitutional and inditutional capacities to achieve competence
maximizetion.

The firgt st of the factors impacting the Commission’ s ascendant agency includes constitutional
mandates/congraints. These are the basis for the officia sanctioning mechanisms available to the principas.
Crucid to the Commission’s ability to work as a strong agent and gtrive towards autonomy in apolicy fied
are the parameters of the mandate it is given through the founding treeties, which can be seen as collective
del egation agreements between the member states and their supranationd agents.(4) These “condtitutiona”
factors include consderations such as whether the Commission even has amandate in the policy fidd, the
decison-making rules that gpply to that policy fidd, whether the Commission has aright of initiaive, and
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whether the initiatives undertaken are binding or not. Pollack (2000) argues that the Commissionislikey to

exhibit strong agency (and a degree of autonomy) if it has a clear treaty mandate, the decison-making ruleis
based on QMV, and the member gtates (individudly and collectively) are unable or unwilling to sanction the
Commission effectively should it embark on an agenda that diverges from the interests of the member Sates.

Theinitid limitations on the Commisson's range of operationsin JHA are intimately related to the setup of the
European Union and Title VI of the Maagtricht Treaty, largdy because the Commission was unable to forge a
more authoritative role for itself during the Maadtricht negotiations and had to resgn itsdlf to its limited

position to which the member states were willing to agree. This suggests unwillingness on the part of the
principas to delegate (or deputize) sgnificant powers to the Commission during the early phases of JHA
cooperation. As we shdl see below, the powers entrusted to the Commission were tentative and the policy
ingruments at the digposa of the Commission were new and vague. In addition, the policy initiation processes
aswdl| as the decison-making rules (the unanimity rule in particular) in HA meatters further congtrained the
leverage and leadership potentid of the Commission in the policy-making cycle.

Y et, concentrating exclusively on the treety congtraints imposed on the Commission (and, indeed, on the JHA
cooperation process) is not sufficient in explaining the extent of the Commission’s agency and autonomy in
thisfield. One must also consder a second set of factors impacting the Commission’s capacity in JHA
matters, which isinstitutional in nature (Nugent 1995; Nugent 2001). Arguably, even if the principas agree
to deputize the Commisson to carry out certain policy-making and oversight functions and the other
exogenous variables outlined above were favorable for the Commisson, its effectiveness would ill be
conditioned by its own ingtitutional resources and capabilities. Applied to the HA area, one observes that the
Commisson initialy faced condderable internd indtitutiona challenges as the college, cabinet, and civil
servants sought to come to grips with their new mandate. These chalenges included budgetary concerns,
human resources deficits, and alack of assertive leadership, which collectivey limited the Commisson’s
ability to assert and consolidate itsrolein JHA.

The Commisson’s activities in post-Maadtricht JHA leading up to the Amsterdam Treaty suggest that the
Commisson’swork was negatively impacted through both sets of congtraints, making it an actor but not a
very strong and effective (much less autonomous) agent. Thisinitia experience prompted repeated cals from
the Commission to address primarily the condtitutiona factors impeding its work and position within the Third
Rillar. The conclusion of the Amsterdam Treaty, as will be discussed below, brought some changes to the
Commisson’s present and potentiad standing, even though the impact in terms of policy output remains
muddled.

In order to assess the Commission’'s evolving agency in JHA, the paper proceeds in four relatively
chronologica stages, each of which seeks to assess the extent to which the Commission was congtitutionaly
and indtitutionally constrained or empowered. The paper begins with an analysis of the Maadtricht Treaty and
the very week position of the Commission within it. In this period, the Commission appears to be severely
congtrained in both condtitutiona and inditutiona terms. It then reviews the period between Maadtricht and
Amgerdam, which witnessed an opening in congtitutiond terms with the indtitutiondl congtraints il
significantly in place. It then reviews the post-Amsterdam (but pre-2004) period during which an
improvement in indtitutional capecities (as well as an increase in Commission-led initiatives) can be observed.
Findly, the prospects of increased autonomy is reviewed in light of the planned move to an exclusive right of
initiative in 2004 with the concomitant prospect of adopting QMV, which represents further condtitutiona
advances aswdll as prospects for indtitutiona assertiveness.
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2 The Genesis of Cooperation on Justice and Home Affairs and
the Creation of the Third Pillar *

Preceding the Maadtricht debates, during the latter haf of the 1980s, there was adramétic increase in
multilatera forathat dedt with JHA matters (Collinson 1994; Ucarer 1999a; Geddes 2000). In addition,
during the very period JHA cooperation was being urgently projected into multilateral forain Europe, Europe
itsalf was preparing for its biggest ingtitutiona shuffle since the founding of the EC. Gathering team from
1991 onward, negotiations about the structure of the emergent European Union resulted a Maadtricht ina
"three pillared" edifice that some enthusiasts imagined to be a new European temple. JHA matters were
incorporated into the Third Fillar within which the Union's common immigration and asylum policies, as well
asits efforts to combat organized crime, terrorism and drug trafficking, would be hammered out. Title VI of
the Maadtricht Treaty set up an arrangement that adlowed intergovernmenta negotiations to take place within
the newly engineered "European Temple," though the influence of the templ€'s custodians in the European
Commission was consderably constrained.

During the pre-Maastricht preparatory negotiations, the Commission adopted a pragmatic stance sensitive to
the fundamentd issues of nationa sovereignty inherent in questions of JHA matters. Accordingly, the
Commission agreed that measures associated with any program for a frontier-free European Union would
have to be drawn up by intergovernmenta bodies. In the short run, the Community ingtitutions would be
margindized in policy making. Nonetheless, the Commission aspired to eventudly get the Community
ingtitutions into the policy-making and review processes. The result was a subgtantid condtitutiona congtraint
for the Commission: policy issues like border controls and the standardizing of the review of asylum
applications would be discussed mainly among national governments and would be subject to only limited
Community oversght, limiting the role of the European Commission and the European Parliament.

These developments were largely symptomatic of a broader debate in the pre-Maagtricht era, one that
focused on how to steer the EU into the new millennium. As has been the case during dl of the insrumenta
turning points of European integration, there was a difference of opinion on how to do this as groups of
member states continued to advance opposing views on future integration, resulting in the famous and
well-documented “temple vs. treg” debate (Dinan 1999; Ucarer 19994) . The fact that the temple eventudly
outdid the tree represented alost opportunity for the Commission which, was now put in a pogtion where it
had to operate in an intergovernmenta setting to which it was unaccustomed. However, pragmeatism on the
part of the Commission demanded that the Commission play aong, establish itsroots in the third pillar and at
least be able to struggle from within. The creetion of the Third Fillar is a conditiond willingness on the part of
the principas (that is, member sates and their representativesin the JHA minidiries) to engage in regular
consultations on matters that fell within the Third Fillar. However, as the following analyss of the posgition of
the Commission in this new arenaiindicates, while the member states were willing to see the Commisson asa
(junior) actor in the HA fidd, they were rductant to deputize the Commission in policy-initiation through
sgnificant and condtitutiondly conferred powers.

2.1 Constitutional Constraints on the Commission*

In addition to creeting the Third Rillar, the Maadtricht Treaty spelled out the nine areas of “common interest”
which wereto fdl under the newly inditutiondlized JHA cooperation (Title VI, TEU) which included asylum,
externd borders, immigration policy and policy regarding third country nationals, combating drugs and fraud,
judicid cooperation in civil and crimind matters, customs cooperation, and police cooperation (Article K of
TEU). The Treaty dso established afive-tier negotiation framework, and created a mechanism into which the
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Commission civil servants could be integrated. These five levels of negotiations— working groups, steering
groups, COREPER, K4 and JHA Council — diverged substantialy from the traditional EC decision-making
setup and added two intermediary levelsto the dready time consuming mechanism. Nonethedess, within this
five-tiered setup, the Commission became officidly involved in the discussions in the most insrumenta four of
the five levels (excluding the Council of HA minigers).

The position of the Commission was strengthened by Article K.3, which gave the Commisson a shared right
of initiative in asubgtantid portion of JHA matters. This aso alowed the Commisson to be represented
during the ddliberations and engage in policy discusson. Until then, the Commission had at best an observer
gatus in the cooperation undertaken by the Ad Hoc Group of Immigration Experts and various other groups
that met periodicdly during the late 1980s to discuss matters relating to immigration, asylum, organized crime
and externa borders. Before Maadtricht, the Commission could make suggestions to the policies when input
was solicited, but it could not submit policy proposas nor could it offer unsolicited opinions or feedback.
Nonethdess, while the gipulations in the Treaty devated the Commission'sleve of involvement beyond this
limited access and secured it ameaningful seet at the discussion table, they were not comparable to the
privileged position the Commisson hed in thefirg pillar (Meyers 1995).

Surprisngly, it was exactly at this promising juncture that the Commission "experienced pronounced
bureaucratic inertia" (Papademetriou 1996: 60). Contributing to thisinertiawere severd factors. The first was
that the JHA cooperation got off to a deceptively good start, which waned soon afterwards. The initia
workload was heavy, not because dl of theinitiatives being discussed had suddenly been mounted after the
Maastricht Treaty, but because the workload carried over from the progress made in pre-Maastricht
intergovernmental cooperation (Fortescue 1995). What this meant for the Commission was diminished
opportunities to provide input — much less exercise leadership — over texts that were dready negotiated for
the most part.

Furthermore, progress was further hampered by the ambiguity of the treety on the kinds of instruments that
could be brought to bear in the third pillar. TEU foresaw joint decisions and actions (as opposed to the
conventiona onesin the Firg Rillar) as policy insruments. These were not only new kinds of policy
instruments but aso ambiguous in terms of whether they were binding or not. Predictably, the Commission
was in favor of adopting unambiguoudy binding documents, and as this proved dl but impossible in the
intergovernmenta setting, Steered away from using its (shared) right to draft and propose Title VI instruments.
The Commission was clearly uncomfortable with this and voiced its concerns on severa occasons. For
ingtance, in 1995, it argued that:

(t)he question of whether the legd instruments and the practice of the cooperation — both
insoired by Title VV which deals with Common Foreign and Security Policy matters — are indeed
appropriate for the field of Justice and Home Affairs is worth reflecting upon. Title V and Title
V1 cover completely different areas: whereas the former dedl's with the appropriate responses to
changing internationa conjuncture, the latter deals mostly with normative questions which ded
with basic rights and therefore demand a uniform legd basis (Commission of the European
Communities 1995: 52, author’ s trandation).

Ancther difficulty that was the lack of aclear ddinegtion between the first and third pillars on some issues, as
some of the areas of common interest — most notably the Community’s externa borders, and policies
regarding third country nationals— were aready dedt with in thefirg pillar. Theseissues where theline
between firgt and third pillar competence became blurred represented coordination problems between the
newly emerging third pillar bureaucracy and the exiging cadresin DG V and DG XV.
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It was as0 gpparent that member states continued to regard the Commission with suspicion and were
unwilling to confer more powers. This reluctance was effectively written into the Maadtricht Treety by the
member states, which withheld agency from the Commission while linking it to the policy-making process
nonetheless. Perhaps the most important setback to the Commission’s work has been that of the absence of
an exclusiveright of initiative, which the Commisson continued to enjoy in thefirg pillar. Though an
improvement from its previous sanding in the intergovernmenta discussons rlaing to third pillar affars, a
shared right of initiative was clearly an indication that the Commission was envisoned as one of sixteen
actorsin thethird pillar to takeinitiative in JHA matters. Not only was the Commission not designated as an
agent of the member dates, it was clearly made into a“junior” actor in the JHA field a best.

The shared right of initiative (itsdf noncommittal in terms of the willingness to delegete by the member Sates)
further robbed the Commission of its strategic advantage in the decision-making process and the tactica
moves avallableto it. In the fird pillar, the Commission enjoyed the opportunity to respond to the changes to
its proposals and seek to get a draft adopted which would be mostly in line with the origind proposa. In
adverse stuations, the Commission could defend itsdlf againgt undesirable and unacceptable amendments by
withdrawing the proposd if a stalemate were seen as preferable to the amendments. The shared right of
initiative robbed the Commisson of thistactica move for the impact of the withdrawa of a Commission
proposa would be in essence neutrdized by the tabling of an dternative proposd by any of the member
dates, forcing the Commission to think twice before it tabled any initiative.

6

With these condtitutiona congtraints stacked againg it, the Commission adopted a strategy of “not pushing its
luck in competence terms’ between 1989 and 1992, even as this applied to legidation necessary to complete
the project of accomplishing free movement of persons (Fortescue 1995: 21). Instead, rather than tabling
proposas, and running the risk of falure to get them adopted, the Commission opted for a confidence
building strategy with the Council and the individua member states. Accordingly, ingtead of introducing a
barrage of new initigtivesin the third pillar, it opted in favor of preparing and tabling nonbinding
communications that sought to describe the existing chalengesin JHA cooperation as well as atempting to
st the agenda by creating a dialogue around its framework.

In 1994, after along period of preparation, the Commission tabled two such communications, one on
immigration and asylum palicies, and another on drugs (Commission of the European Communities 1994). Its
emphasis on the root causes of immigration asde, the Commission's communication gppeared to be a
compendium of the existing policiesin the member Sates, carefully worded to avoid antagonizing member
sates which could gal further progress and isolate the Commission. In terms of legidation, the Commission
tabled arevised version of the Externd Borders Convention. Finaly, the Commission invoked Article K.1 (5)
to initiate a process, which would culminate in a convention on fraud againg the community budget. The
Commission did not table additiona initiatives for fear of irreparably antagonizing the member sates. Other
than inching ong on business that was aready |ong underway, and attempting to smooth out the differences
of opinion between the member states on the various issues that were being discussed, few concrete results
were reached in the post-Maastricht period. It is gpparent that the Commission struggled very hard — but not
particularly successfully — during this period to improve its position at the table before and immediately after
Maeadtricht. Due to the sengitivity of the issue areaand an initid reluctance on the part of the member atesto
cooperate substantively on JHA matters, the immediate aftermath of Maastricht does not register much
successin terms of policy output.

2.2 Institutional Constraints; Can the Actor Act? *
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The Creation of DG JHA. With the extension of the Commission's mandate, it became necessary to cregte
anew bureaucracy to administer the newly created workload. At the top of this bureaucracy were a
Commissioner and the Cabinet.(5) Normally, adirectorate-generd (DGs) would be below the College,
Commissioner, and Cabinet, headed by a director-generd and reporting to a Commissioner who has the
political and operationd respongibility for the work of the DG. The difficulty with administering third pillar
affairs began in that while a Commissioner and Cabinet was charged with shaping third pillar policies and
initiatives, no commensurate DG was created to provide the technical and adminigrative background for the
work. Instead, a small Task Force for Justice and Home Affairs (TFJHA) was created, headed by a
Conseiller hors Classe.(6) The TFJHA was created within the Secretariat of the Commission, reported
directly to the Commissioner and her Cabinet and was organized dong the lines of the three main areas of
cooperation: 1. immigration, asylum, and external borders, 2. drugs and 3. judicia cooperation respectively.

The TFIHA was staffed by newly recruited civil servants and nationa experts on secondment from their
governments for a period up to three years. These civil servants and nationa experts were responsible for
attending the meetings of the decision-making bodies. Though the TFJHA was run by able career bureaucrats
who have had congderable practica and political experience over the years, beseged by chronic manpower
shortages and increasing workload, TFJHA faced the chalenge of representing an indtitution aready
congrained by the factors outlined above. The outfit was clearly overworked and understaffed (Ucarer
19994). Adding to this was the problem of turnover and continuity resulting from a mandatory return of the
seconded personnd to their capitas after three years.

Onefind chdlenge for the TFJHA wasitsrisng rivary for power with the Council bureaucracy. Just asthe
Cabinet and TFJHA were in charge of representing the Commission and initiating Commission policies, its
counterpart in the Council was charged with smilar duties. While there were no sgnsthat TFJHA was
eventudly going to be expanded into a DG, member states agreed to strengthen the Council Secretariat. In
terms of access, the Council secretariat enjoyed superior leverage compared to the Commission's ranks. The
Council Secretariat was dso closer iningditutiond culture to the member states and they seemed more
comfortable with this particular outfit.

The Commission's was further hampered by leadership problems. From 1995 onwards, JHA related matters
fell under the mandate of Commissioner Anita Gradin. When the Santer College was ingtdled for the period
between 1995 and 2000, Anita Gradin — the oldest member of the College — was inaugurated as the new
Swedish Commissioner in charge of JHA, financia control and fraud prevention. Gradin, trained in socia
work and public adminigtration was along time member of the Swedish Parliament and was actively involved
with labor and trade relations in Sweden. She had served as the Council of Europe's Committee on
Migration, Refugees and Demography between 1978 and 1982 and worked as the minister with
responsibility for immigrant and equality affairs a the Swedish Minigtry of Labor between 1982 and 1986
(European Commission 1995: 28-29). Despite her credentias, however, she came into the job with some
handicaps. She not only was the Commissioner of anew member state in the Union, but aso the
Commissioner in charge of issue areas completely new to the Commission. In amove the logic of which was
highly questionable, she put together her Cabinet and Cabinet saff, which conssted dmost exclusively of
fellow Swedes who were not yet well versed in the workings of the Commission and Union gpparatus.

Her leadership style was noticeably different from her predecessor Padraig Flynn, who was in charge of
socid affairs and employment, immigration, home affairs and justice between 1993 and 1994 in the Delors
College (itsdf known as one of the high points of Commission’s assartiveness). The Irish Commissoner
brought to the job his experience as the previous Irish Minister of Jugtice, a position he occupied immediatdly
prior to his appointment as the Commissioner in charge of JHA (European Commission 1995: 24-25). In
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sharp contrast to the bold and at times impassioned style of Hynn, Gradin was generally more cautious. This
caution or indecisiveness caused harm both to her image as an effective Commissioner who was able to carry
the Commisson to an authoritative policymaking position in JHA and to the morae of her civil servantswho
routinely had to shelf efforts in which considerable time, human resources, and hope was invested. Often, her
follow-through on initigtives thet she publicly announced to the European Parliament was frustratingly lagging
behind her own timetable. The Commisson’sinitiative on temporary protection isagood illugrative example
(see Ucarer 1999D).

At the confluence of these factors, discontent mounted within her own cadres. While her Cabinet argued in
favor of exercisng restraint in the name of confidence building, she began to be viewed as not bold enough,
lacking a certain politicd vison to seize the smdl window of opportunity that was accorded to the
Commisson and turn it into an enhanced role for the Commission. While some of these criticisms levied
agang her were admittedly harsh — after dl, the Commission hed an unflattering reputation among the
member states even before she stepped in and this reputation extended well beyond JHA —they were
symptomatic of low organizationa morae which resgned most bureauicrats to concentrate on staying afl oat
amids a staggering workload ingead of aggressively pushing for Commission vighility.

Findly, the Commission's work was hampered by the lack of resources. It was not until 1996 thet the third
pillar received a separate budget line from the Union. This budget was used to finance not only the
Commission's programs underway in the third pillar, but aso the adminidrative costs of creeting a
bureaucracy that would run the activities. The lack of resources was especidly chronic with respect to
personnel matters, making it al but impossible to expand the Commission’'s workforce to alow it to work
more effectively.

3 From Maastricht to Amsterdam: The Commission Gains
Ground *

From the early days of intergovernmental cooperation indtitutionalized by the Maastricht Tregty, it became
gpparent that the gpparatus created was unable to ded efficiently with the existing workload. The EU
inditutions — maogt notably the Parliament(7) and the Commission —aswell as most of the member states —
with the exception of the UK and Denmark — acknowledged the shortcomings of the inditutiona structure
(den Boer and Walace 2000). Their arguments, al well known by now to the critics of the third pillar,
centered around the premise that this new model of intergovernmenta negotiations was not only not
particularly fruitful, but dso posed sgnificant problems with respect to trangparency (Collinson 1993b;
Collinson 1993a; Collinson 1994; O'Keefe 1995; O'K eefe 1996) and the democratic deficit (Curtin and
Meijers 1995), two issues that are of paramount importance to the image of the European Union asan
organization that serves the peoples of western Europe (Lipsius 1995). The frustrations with the actua work
that was being done was obvious: due to the unanimity rule, and problems associated with the ratification of
the conventions that were concluded in the third pillar, tangible progress in terms of legidation was hard to
demondrate. It was dso increasingly difficult to justify the secrecy with which many of the insruments were
negotiated and concluded.

The disagreements chdlenging the reform process were twofold: there was the question of how far the
harmoni zation process was to go and what it was ultimately to cover, and the question of decision-making.
This latter issue was a particularly divisve one, pitting those who favored supranationd decision making
againg those who had more intergovernmenta aspirations. Of particular concern was whether the Third Pillar
would be communitarized, which implied exclusve competence for the Commission, increased input from
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the Parliament, a new competence for the ECJ, and a move toward qudified mgority voting (QMV).
Alternatively, a decison againgt the complete communitarization of Third Pillar issueswould imply a
multi-speed Europe in which the member states would participate with varying degrees of involvement.

Not surprisingly, the Commission was critical of the functioning of the third pillar, not lesst because of the
condraints that were imposed upon it by the Treety. It was particularly unsympethetic to the unanimity rule,
which made timdy decison-making dl but impossble. It aso wished to see amove towards an exclusve
right of initiative for the Commission nating the limitations on its shared right of initiative which hed, up to this
point, forced it to be overly cautious with exercising it. Like the other EU indtitutions that sought to create a
platform for reform, the Commission enumerated its reasons for discontent with the Title VI arrangementsin
two reports on the reform of the Maastricht Treety in light of the approaching start of the IGC in March
1996. The first was areport on the functioning of the treety, submitted to the IGC Reflection Group in May
1995 (Commission of the European Communities 1995). The second represented the Commission's stance
on poalitica union and enlargement, ddlivered to the IGC in February 1996 (European Commission 1996).
This opinion by and large reiterated the argument made in the 1995 report and proposed reforming the third
pillar dong the following lines (Hix and Niessen 1996: 32):

* Replacement of the unanimity rulein all areas by qualified majority voting;

¢ Extending to the Commission the right of initiative in all areas;

¢ Deveoping more effective legd insruments, such as directivesingtead of joint actions or common
pogtions, and

¢ Submitting decisonsto review by the European Court of Justice (Hix and Niessen 1996: 11-12,
emphasis added).

Theitdicized items ligt issues of primary concern to the Commission and its attempt to address the
condtitutional congtraints placed upon it. Especidly with respect to the move from a unanimity rule to one that
represented some sort of QMV, the Commission hoped that having to secure the support of only aqualified
mgority of the member states would enhance the likelihood of support for itsinitiatives — particularly those of
abinding nature —which would enableit to use itsright of initiative more actively. Asthe IGC proceeded, the
Commission's services were asked to produce a draft for possible amendments to the Treaty. The draft
revison that was produced by the Irish presidency in December 1996 appeared to have taken the
Commission suggestions into account, and showed some signs of moving in afavorable direction for the
Commission. The presidency's draft addressed the five mgor ams of the IGC set by the Florence European
Council. The first of these ams geared towards making "the Union more relevant to its citizens and more
respongve to their concerns' was of direct relevance to the third pillar as the Union, it was argued, must be
able to "extend as necessary across those borders the protection of its citizens” (Council of the European
Union 1996).

10

Appropriatdy, thefirst section of the draft concerned the crestion of "an area of freedom, security and
judtice’ (AFSJ). In the areas of free movement of persons, asylum, and immigration, the presidency proposed
setting target dates for adopting clear procedures governing the crossing of externa borders, establish
provisons for common visaregulations, tackling the issue of asylum and illegd drugs collectively. In order to
achieve these godls, the presidency "considered” the drafting of anew title and the incorporation of thistitlein
the Treaty Establishing the European Community (TEC), which would mean atransfer of these issues to the
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fird pillar. Noting that not dl of the member states were in favor of such amove, the presidency suggested the
adaptation of the (decison-making) rules of the TEC to be applied to these new areas. The draft revision
remained dlent on the issue of the Commission's enhanced position in the decison-making. It favored a
process during which the shared right of initiative for the Commisson would move dong a
previoudy-decided-upon schedule towards an exclusive right of initiative.

These arguments were surprising, given that many including those in the Commisson, had resigned themsalves
to the prospect of no meaningful reform of the third pillar. Before the beginning of the IGC, it was generdly
expected that third pillar issues would not figure prominently on the IGC's agenda. However, when the
Netherlands took the helm of the EU presidency in January 1997, it demongtrated its resolve to preside over
the conclusion of the IGC by speeding up the tempo. During the sx months it held the presdency, the Irish
Draft Treaty was polished and eaborated, especialy with respect to JHA issues. On June 16, 1997,
agreement was finaly reached on anew draft treety, the Treaty of Amsterdam, to mark the end of the IGC.
The Treaty of Amsterdam inserted a new section into the First Fillar and moved (or communitarized) asylum,
immigration, safeguarding the rights of nationds of third countries, and judicid cooperation in civil matters
from Title VI of the TEU to Article 73 of the newly drafted Title Il1a The treaty, agreed to a the Amsterdam
European Council of 16-18 June 1997, was formally signed on 2 October 1997 and took effect on 1 May
1999.

4 The Amsterdam Treaty — Windows of Opportunity? *
4.1 Constitutional Empowerment *

To guarantee that the AFSJ is established gradudly in the Community, the treaty prescribed that there will be
afive year period from the entry into force of the Treaty during which the Council will continue to take
decisons by unanimous vote. When these five years expire, the Commission assumes an exclusve right of
initiative, which sgnadsthe find communitarization of the transferred issue areas. The Amsterdam Tregty
embodied severa provisons that were designed to make this possible. The comparison in Table 1 revedsa
fundamenta indtitutional change in JHA/AFSJ cooperation from its pre-Maadtricht originsto the
post-Amsterdam period, especidly for those issues that were now housed in thefirgt pillar.

Tablel

The indtitutiona changes to which most of the participating states agreed are quite remarkable. For the
communitarized issues, there was now potentidly a greater role for the Commission, Parliament, and Court.
The intergovernmenta Third Pillar was streamlined, and reduced to the areas of police cooperation and
judicia cooperation on crimina matters. Its objectives were spelled out more explicitly and the Commissior
was given aright of initiative in police and crimind justice cooperation, which was clearly an improvement
from the Maastricht setup where the Commisson was explicitly excluded from the decision making.

11

Y et, despite the communitarization of immigration and asylum issues, perhaps the biggest shortcoming of the
1996 |GCs was the failure to agree on an automatic trangition from unanimity to QMV. The Irish and Dutch
draft tregties both foresaw such an automatic trangtion after afive-year period following the entry into force
of the new treaty. Y et, during the find days of negotiation, Germany’s Chancellor Kohl struck down thisidea.
Fedling pressured by Germany’s Lander governments which adopted an increasingly unfriendly stance
againg the transfer of decision-making capacity to Brussds on immigration and particularly asylum matters,
Chancellor Kohl eventualy inssted on unanimity in decison-making, a leest for the firgt five years following
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the implementation of the tregty.

Thefind text of the treaty reflects this compromise and implies limited agency for the Commisson: while
member states agreed to transfer some of the Maadtricht third pillar issuesto the firgt, they did so by retaining
the unanimity rule for five years. After thistime, the Council will decide *“unanimoudy, but without the need for
nationd ratification” whether QMV should become the rule for some or dl of the new Firgt Pillar issues
(Petite 1998). Predictably, the Union inditution that was least satisfied with the compromise was the
Commission. In his October 1997 open letter, Commissioner Orga (whose portfolio included the IGC)
complained that it was unfortunate that when these powers were transferred from intergovernmental
cooperation to the Community there was not a pardle shift from unanimity to qudified mgority voting in the
Council. We mugt dso regret that Parliament's opportunity to carry out its true misson (legidative function)
has been deferred for five years, and is subject to a Council decison (by unanimity) on an amendment (Orga
1997).

Thus, while the member states conferred some additiond powers to the Commission, they did so with alag
involved. Still, thiswas interpreted asincreased willingness on the part of the member satesto delegate to the
Commission meaningful authority in HA matters. The Commission was not entirely satisfied, however.
Another cause for concern for the supranationaly driven Commission was the prospect of a multi-speed
Europe through various opt-outs that were granted to the UK, Irdland, and Denmark. Instead of opt-outs
which were secured for the Euroskeptics on other occasions during the European integration process, the
new treaty provided for opt-ins: while the new Title 111 of the amended Rome Treaty does not gpply to the
UK or Ireland, both countries are alowed to participate in issues of their own choosing. Denmark, on the
other hand, secured a generd opt-out from the new Community framework. In short, the Commission’'s
inditutiond autonomy (or at least the palicy initiatives that would result from its efforts) was not universaly
accepted in the EU. In the interest of pragmatism to move forward with the integration process, opt-outs and
opt-ins were granted and intergovernmentalism was alowed to creep into the Firgt Pillar, at least for the first
five years(8) Aswas the case with the Maadtricht treaty, the Commission had little leverage to produce an
aternative communautarian outcome.

4.2 | nstitutional Empower ment *

Perhaps the most Sgnificant ingtitutiond difficulty during this period was the resignation of the Santer College,
which exacerbated the Commission’sinditutiond problems. Y e, this proved to be ablessng in disguise for
the TFJHA. After the entry into force of the Amsterdam Treaty, which endowed the Commission with new
respongbilitiesin the HA field, the Commission was soon to point out its lingering indtitutiona problems by
pointing out that “ Task Force for Justice and Home Affairsin the Secretariat-Generd is insufficient to meet
the requirements of the Treaty.” In order for the Commission to carry out its congtitutiona mandate
effectively, it wasimplied, a new ingtitutiona setup was necessary which would afford the Commisson
autonomy “to giveit ahigher profile’ and to dedl with the recurring ingtitutiona problem of overlgpping
competences within the Commission (European Commission 1999c¢, 49) .

12

The decigon to create a separate functiona Directorate Generd to ded with Justice and Home Affairs
matters were precipitated by the events leading up to the resignation of the Santer Commission. On 20
October 1999, the out-going Secretary-General Williamson submitted a report on the genera inspection of
the services, referred to as the Williamsport Report (European Commission 1999a) . Combined with the
Report of the Committee of Independent Experts (CIE), areform process was initiated in the Commission
“efficiency, accountability, service and transparency.” Approximately two weeks after the Parliament’ svote
on the new Prodi Commission, one of the president’ s first moves was the creetion of the new
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Directorate-Generd Judtice and Home Affairs (DG JHA), with Adrian Fortescue (the sitting Conselller hors
Classe of the TFJHA) asthe Director-Generdl.

The creation of the DG was along-coveted development empowered to address some of the ingtitutional
condraints on the Commission. The core Task Force personnd soon found themselves in anew building,
with their ranksincreasing by four to five new personnel in the subsequent months. In fact, one year after the
creation of the Directorate Generd, about 180 were employed. By comparison, the Task Force employed
46.5 FTE (full time equivdentsin man/years) in 1998 (European Commission 1999¢, 122). At the peek of its
gaffing just before the creetion of the DG, the Task Force employed 55-60 FTE. By comparison, the two
other DGs (DG V and DG XV) that tangentialy dedt with border-crossng issues employed 467.25 FTE and
275.15 FTE respectively (European Commission 1999c¢, 115, 119) . With their ranks dmogt tripled, the
services gppeared to be better poised to take on the opening in its congtitutional mandate. DG personnel
observed that Commission civil servants (particularly those who had a point of reference with the Task

Force) were rejuvenated by their improving fortunes. The cregtion of the new DG sought to address issues of
overlgp with other DGs. It was dso successful in recruiting high-ranking civil servants from the former DG
XV (Internd Market and Financia Services) who joined the ranks of DG JHA. Thiswas agood tactical
move to empower the new DG not only with new personnel but aso with experienced Commission
employees who were able to bring ong an “indtitutiona memory” of pre-Amsterdam (and, indeed,
pre-Maadtricht) days. The DG’ s organizationa structure was somewhat smilar to that of the Task Force but
aso encompassed new divisons that reflected the new priorities of the Commission and the Union (for
example, the drafting of a Charter of Fundamenta Rights and a greater emphasis on communication and
coordination).

Figure 1

Leadership Matters. New Blood at the Helm. Adding to the overal improvement of human resources and
morale in the services was an improvement of the relationship between the services and the Cabinet of the
new Commissioner, Ant \ nio Vitorino. Romano Prodi, who succeeded the Presidency of the European
Commission after the demise of the Santer College, began to initiate an overdl reform of the Commission with
an eye towards service and transparency. One of hisfirst moves was to bring the Commissioners (and their
Cabinets) closer to their services. Accordingly, Vitorino, his cabinet, and DG JHA were moved to acommon
location. Though this move gppeared & firg to be more symboalic than subgtantive, it was quite an important
improvement over the previous setup where Commissioner Gradin and her Cabinet were physicaly removed
from the Task Force. This move seems to have improved communication between the Cabinet and the
sarvices, adding a sense of cohesion and commitment to their common purpose.

13

In addition to the changes in the setup of the services, another important change was the new Commissioner
in the fidd. Vitorino seemed to be uniquely suited for the job and was a strong candidate from the beginning.
The second youngest member of the Prodi Commission, the Portuguese Commissioner had adegreein
politica science, law (he was previoudy ajudge on the Portuguese Congtitutiond Court) and, more
importantly, dready had consderable experience in eected and gppointed offices held in Portugd and
beyond. He became amember of the Portuguese parliament in 1980, at the age of 23, and was immediately
involved with the Joint European Parliament/Portuguese Parliament Committee on European Integration. He
was subsequently eected to the European Parliament in 1994, where he soon became the Chairman of the
Civil Libertiesand Internd Affairs Committee within whose mandate Justice and Home Affairs mattersfell.
He later returned to Portugd to serve as the Deputy Prime Minister and Minister of Defense from 1995 to
1999 before he was nominated for the Commission position which he findly assumed in 1999 (European
Commission 1999b). In addition to his rdlevant experience in politics and the paliticaly important posts he
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held in Lisbon and Strashourg/Brussdls, Vitorino was further judged as diplomeatic but outspoken, possessing
excdlent communication skills, being a the beginning of his career and therefore possessing the ambition and
dynamism that was visbly lacking in the previous Commissoner. Above dl, his saff noted that he was a“full
time Commissioner” at the hem of apromising policy fied for the Commission.

On dl fronts, condtitutiond and ingtitutiond, post-Amsterdam devel opments suggest an overdl empowerment
of the Commission, which the Commission welcomed. It promised “genuine Community added vaue’ with
the new Prodi Commission (European Commisson 2000a). Nonethdless, it ill faced important congtraints
even asits position improved, raisng questions about whether it could develop a degree of autonomy in this
new issue area. It seems that Amsterdam deferred such autonomy until 2004 which, it turns out, works to the
Commission's advantage.

5 Post-Amsterdam Commission in Justice and Home Affairs*

5.1 Intermediate period: 1999-2004

Amsterdam foreshadowed two important changes in the decision-making apparatus applying to JHA/AFS],
eech of which could sgnificantly improve the Commisson’s agenda-setting power, which is a sgnificant
indicator of its autonomy. The first change isameatter of time: on May 1, 2004, the Commission becomes the
soleinitiator of policy proposds as the shared right of initiative rule is abandoned in favor of an exclusve right
of initigtive for the Commission. This“warming up” period can be seen as a cautionary move on the part of
the member states as they test the conduct of the Commission. It dso indicates the remnants of thelr
willingness and ability to sanction the Commission and limit its agenda-setting abilities. Seen from the
perspective of the Commission, the intermediate period represents an opportunity to consolidate its agency
by demongrating its usefulness as alocus of technica expertise, inditutional memory, and brokering between
member states. While the andysis is necessarily tentative, areview of the Commisson’s performancein the
post-1999 period indicates that it has been able to saize on the lingering shortcomings of Maastricht which
are dill evident in the interim Amsterdam setup. In particular, it has been able to exploit the incoherent manner
in which policy-making has proceeded with potentidly 16 proposas on any given issue.

14

Its position has been further enhanced as aresult of the specia Tampere European Council on Justice and
Home Affairs matters which met on 15-16 October 1999 in Tampere, Finland. This European Council
(convened as a specid European Council only five months after the entry into force of the Amsterdam Trezty)
was, among other things, an effort to coordinate policy-making in JHA to achieve the AFSJ. At this Council,
it was decided to foster such coordination through the implementation of a“ scoreboard” which was to keep
track of progress updated in Sx-month intervas (European Commission 2000b). The Commission was put in
charge of producing the scoreboard. Pursuant to this, it has produced to such updates which lists not only the
specific policy proposals but aso who isto be working on them.

At the Tampere Council, the Commisson gained important ground on the asylum issue, which is part of the
overdl portfolio. Despite the fact that the officia move to an excdlusiveright of initiative was not foreseen until
2004, member states asked the Commission to make exclusve use of itsinitiative right to the Commisson on
asylum issues, five years ahead of schedule. In turn, member states — particularly those holding the presidency
—reserved the right to submit initiatives on migration management. The fact that the Commission was clearly
delegated the asylum portfolio is not surprisng: asylum was at the forefront of cooperation al dong which
seems to have alowed the member states to be comfortable with the Commisson’ sfacilitetive rolein
developing common procedurd roles for the reception of asylum seekersinto the Union territory.
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Subsequently, the Commission started working feverishly on avariety of initiatives, including two directives or
temporary protection and minimum asylum sandards. This was thefirg time that a“norma” and
unguestionably binding Union policy insrument was being drafted by the Commisson. The Commisson
seems a0 to have developed closer ties to the European Parliament and found in the Parliament a partner in
pushing the reform process forward. As the other margindized indtitution in JHA, the Parliament has been
very critica of the policy-making process and, while pushing for an expanded mandete for itself, has argued
for better Commission action and agency to counterbaance the (restrictive) prerogatives of the member
states.

From the vantage point of member states and their relations to the Commission as an agent, the interim
post-Amsterdam period suggest a greater willingness to delegate and a diminished desire (and perhaps
ability) to sanction the Commission effectively compared to the earlier times. This might be attributable to the
fact that JHA matters are no longer on the fringes of Union cooperation but are rather now cast as
inextricably linked to broader issues of security. By developing and committing to this rhetoric, member Sates
may have (unintentiondly) strengthened the hand of the Commisson as an increasingly autonomous agent.

5.2 Post-2004 Commission *

Thefact that the Commission will sart treading on familiar ground with the implementation of the exclusve
right of initiative is Sgnificant and dlows the Commission to not only have a greater impact on setting the
agenda but dso reclamsits tacticad move to pull unfavorable proposas. Post-2004 Commisson will bein a
sgnificantly improved position concerning policy-initiation. The undesirable (and perhaps unintended)
consequences of a shared right of initiative are dready vishble. The Commission, member states, and even the
European Parliament are complaining about the fact that a shared right of initiative (which locates the policy
initiation in Sixteen as opposed to one source) has resulted in abalooning of initiatives that are often

incong stent with each other and lack the very essence of good cooperation —a shared vison. This duplication
and efficiency issueisillugtrated nicely in the comments of MEP Baroness Sarah Ludford (ELDR, UK) who
likened this plethora of initiatives — some of which are coming out of the Commission —to "being showered
with confetti” (2001) . There is agrowing consensus (even on the part of the member states who are dready
expressing a degree of willingnessto “let the Commission do it”) that an exdusive right of initiative for the
Commission isadesrable move. This change in rhetoric is quite interesting, especidly if one conddersthe
suspicion with which the Commission was regarded in this policy fidd only a short time back.

15

Another decison-making innovation that will be congdered in 2004 isthe issue of QMV. While the move to
QMYV isnot automatic — asis the case with moving to an exclusive right of initiaive for the Commisson — it
would be a change that the Commission would push for and would very much like to see occur. QMV, as
opposed to unanimity, affords the Commission to play its brokering role more successfully as the threet of
galing on proposas over the objection of one member state would disgppear. Commission civil servants are
quick to point to many initiatives that have floundered because of the unanimity hurdle. QMV, coupled with
an excdlusveright of initiative, Sgnificantly improves the Commission’s agency and affords it a degree of
autonomy, which has been absent so far in this palicy field. But amove to QMV promisesto be adifficult
issue, as the member stateswill ironicaly need to arrive a a unanimous decison to move from unanimity to
QMV. The Commission is hopeful that this unanimity might be achieved, particularly because the Amsterdam
Treaty does not require the rétification of such adecison in the nationd capitals, something that might make
the representatives of the member states more likely to cooperate. While over-optimism might prove
hazardous, even without the move towards QMV, the Commisson will be on relatively better grounds when
compared to its former position.(9)
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6 From Inconsequential Actor to (Autonomous) Agent: The
Implications of the Commission’s Evolving Rolein JHA*

Approximately eight years after its creetion, the third pillar of the European Union is no longer in the shadows
it used to be at itsinception. Nor isthe Commission in the awkward postion it occupied for awhilein this
emergent policy fidd. JHA isan interesting policy fied in that it is arecent addition to the Union’s policy
repertoire. It isfurther intriguing in that it provides us with an opportunity to observe how Union inditutions
are injected into policy making in anew and controversid fidd; or put differently how agency is created for
supranaiond inditutions. Unlike other issue areas where the Commission enjoyed a mandate from the start
and was hence an unquestionable agent of the member states, JHA was created an amorphous appendage
with Maastricht and represented a policy sphere that was neither in nor entirely out of the Union.

This paper highlighted the evolution of the Commisson’srole in HA/AFSI from an awkward, yet potentidly
sgnificant actor, to an aspiring autonomous actor endowed with condtitutiona and indtitutional congraints and
capabilities. Table 2 summarizes the phases on the Commission’ s ascent from the early periods of
cooperation in JHA matters to the most recent developments in post-Amsterdam European integration
process. In the pre-Maadtricht origins of what was to become JHA cooperation, the Commission had no
meaningful role. The Maadtricht setup, negotiated dmost exclusively by member states, conferred atentetive
and congtrained agency to the Commisson.

In the face of Maadtricht’s shortcomings, and at the urging of the Commission and European Parliament,
member states reconsdered the Third Fillar and transformed most of it by moving a Sgnificant portion of its
portfolio to the Firgt Pillar with the concomitant implications for an increased role for the Commission. But
member sates dso included alag for the full implementation of the communautarization decison, ogensbly
cregting an interim period during which the Commisson’s role would sill be somewhat congtrained. At the
sametime, it became apparent in Tampere that the member states were willing to entrust the Commission
with more responghilities than was actudly foreseen in the Amsterdam Tregty, &t least in some of the
dossers. Thefindings of this sudy cautioudy point to a strengthening of the Commission’s position, improving
its position from that of awesk actor (pre-Maastricht intergovernmenta JHA) to possibly a stronger and
relatively autonomous pogition with sgnificantly improved agenda-setting powers in 2004 and beyond.

16
Table2

Between the mid-1980s and the late 1990s, the Commisson has registered a significant reversal of fortune
that included successve improvementsin its condtitutiond standing and an empowerment in indtitutiond terms.
While the record shows that the Commission has fought actively for the opening that it now enjoys, it must be
observed that it was the member states that chose to incrementally confer alarger role to the Commission at
the various condtitutiond junctures and subsequently tinker with thelr congtitutional setup. Having sad this,
one must not reduce the delegation of agency to the Commission as Smply something that was done a
Maastricht and Amsterdam. It quickly became gpparent that both treeties (Maastricht in particular) resulted in
operationd weaknessesin effective cooperation in JHA. The Commission (with the help of the Parliament)
successfully pointed to these weaknesses and exploited them to secure an improved position for itself. At the
confluence of these factors, the member states propengty to delegate to the Commission was strengthened.
The Commission (with the help of the European Parliament which remains disempowered) continuesto
highlight the inefficiencies of the existing methods and seeks to cadt itself as the sine qua non of the collective
policy-making process through its (accumulating) expertise and improved inditutiond capabilities.
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While important, its condtitutiona fortunes (and the member States gpparent shift in willingness to delegate to
the Commission) should not be seen asthe only factor that contributed to the Commission’s ascendance. As
was highlighted in the paper, internd ingtitutional factors (such as leadership and resources) have aso played
aconcomitant role in determining the extent and quality of the Commission’'s space in apolicy fiedld. We dso
see dgnificant improvements with regard to this variable, contributing to the consolidation of the
Commission’srolein collective decison-making. In sum, the paper suggests that both congtitutiond factors
(which might delegate agency as agreed to by the principas) and inditutiond factors (which capture the
operationd capecity of the agent) should be taken into consderation when evaluating the potentid role of an
inditution like the Commission in anew policy field. It has most definitely been a“long and winding road” for
JHA cooperation in genera and for the Commission in particular (de Jong 2000). Y et, unlike the
morde-deprived and congtrained environment of aslittle as five years ago, these are exciting and promising
timesto be in the Commission’s shoes and stride with confidence. It remains to be seen if the Commission
can exhibit asmilar trgectory in other new fields (such as CFSP) or in existing ones (such as the left-over
current Third Pillar).
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Endnotes *

(*) Thisdatafor this paper partly relies on anonymous interviews conducted a the Task Force for Justice
and Home Affairs and the Directorate-Generd Justice and Home Affairs between 1996 and the summer of
2000. The author wishes to thank those who took the time to discuss these matters. The analysis rendered in
this paper isthe author’ s interpretation and does not bind the interviewees.

(1)The Treeaty on European Union renamed the European Communities — European Economic Community,
European Cod and Sted Community and Euratom — as the European Union (EU). The term EU thus denotes
the post-Maastricht architecture conssting of three pillars: Thefirgt pillar isthe Rome Treety as amended by
Maedtricht, the second pillar is the common security and foreign policy (CSFP) and the third pillar isthe
competence area of justice and home affairs. In current EU parlance, especidly when used by individuds
activein the third pillar, the term EC is used when referring only to the firg pillar and EU when referring
specificdly to third pillar structures and developments. Accordingly, this sudy employs the term EU when
referring to post-Maedtricht third pillar affairs and will use EC when gppropriate.

(2) Inthis paper, the term third pillar will refer to the policy spheres added to the EU’ s competence with the
Maedtricht Tresty. The Amsterdam Treaty, as will be discussed below, removed some of these issue areas
from the third into the fird pillar. However, for convenience, traditiond third pillar issues will be anayzed
under this rubric.

(3) Many EU scholars have argued that supranationa organizations, particularly the Commission, are
advocates for the degpening of European integration. In the case of the Commission, deepening would aso
suggest an inditutiona opportunity.

(4) These are the Commission’sforma powers. In addition to its forma powers, the Commission has
developed substantia informa powersin the areasin which it has been a strong agent. Such informa powers
inthefidd of HA are as yet difficult to demongrate.

(5)During the first two post-Maadtricht years, third pillar issues were added to the competence of Padraig
Flynn in the Delors College. Anita Gradin subsequently became the Commissioner in charge of JHA.

(6) Thisisabureaucratic title accorded to someone who cannot officidly be given a directorship generd.
(7)The Parliament, as the only democratically eected body of the European Union, has been very dissatisfied
with the cursory role it has been given in the third pillar. Often circumvented in ingenious ways in the policy
debate, the Parliament is one of the most vocd critics of the pillar structure and has made its discontent be
known in a series of reports prepared by Jean-Jouis Bourlanges and David Martin in 1995.

(8) A Brusds officid interviewed during the summer of 2000 bitterly complained that Amsterdam was “a
triumph of realpolitik, not pragmatism.”

(9) The Treaty of Nice does not make any substantial changes to these issues. See (European Union 2001)

17052001 10:21



EloP: Text 2001-005: Full Text http://eiop.or.at/el op/texte’2001-005.htm

©2001 by Ucarer
formated and tagged by SH.& MN , 9.5.2001

0020 17052001 10:21



EloP; Text 2001-005; Tables

Tablel

http://eiop.or.at/el opftexte2001-005t.htm

Comparison of JHA issues: Pre-Maastricht, post-M aastricht and post-Amsterdam

Post-Amsterdam First Pillar

Commission's
Right of
Initiative

Occasional observer status
at intergovernmental
meetings

initative for the
Commission and
Member States

(member states have
encouraged the
Commission to assume
an exclusiveright for
asylum issues)

; Post-M aastricht (Communitarized ar eas of
Pre-Maastricht Third Pillar former Third Pillar)
| 1999-2004 Post-2004
Asylum Domestic policy-making
S ivi to - i
Immigration, giving way Third Pillar, Title VI, .
External mtergovgrnmentgl Artide K of TEU Article 73 of Amsterdam Treaty
T cooperation outsi dethe
Community framework
By Consultation for thefirst five years after
Par I?pam ent Norole Limited role Amsterdam Treaty takes effect, co-decision
afterwards
European . . . .
Court of No jurisdiction No jurisdiction Refgrral for an obligatory first ruling for national
TiEtes | ast-instance courts
Intergovernmental S
negotations Council acts Coun_C|I will act
unanimously on unanlmously_o_n amove
Decision- Nonbinding decisionsin the [Unanimity ruleonall |proposalsfrom g‘.’grrqts qli;ti.lg'ed ith no
making form of resolutions issues Commission and member n eéd f' ?/r\: atil r?aEWI
states for thefirst five pe ;. foth'
Binding decisionsin the years (rje(l:ils(;orlwc))n orthis
form of treaties
Commission has shared
None Shared right of right of initiative

Commission has
exclusiveright of
initiativein Titlell1a

Sour ce; Maadtricht and Amsterdam Treaties

Tablell

The Evolving Role of the Commission in JHA/AFSJ

Constitutional

\ \Constrained |Emp0wered
Constrained irg(l)\:l adtricht JHA \;I'\(/);(MAaagtqrtl cht, PreeAmsterdam
| nstitutional 203
Post-2004
Empowered grrr;sterggr;t— 2004 Improved autonomy
g (inimmigration, asylum, and externa borders)
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Sour ce: Adopted from (European Commission 1999d)
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