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\ Abstract

In the three latest treaty reforms changes have been made to the procedures that regulate the
legislative interaction between the European Parliament, the Commission and the Council. Whether
the introduction of the co-operation procedure (1987), the co-decision procedure (1994) and the
reform of the co-decision procedure (1999) have marked a linear increase in the power of the EP
has been the object of debate. However, it has not been disputed that these three procedures
vis-avis the consultation procedure give the EP a significant legidative role not previously
enjoyed. To explain the empowering of the EP, this paper takes its point of departure in the
causality between institutional choices and institutional consequences. Using spatial theory and
drawing on historical institutionalism it introduces an analytical model that operates on two levels,
the level of day-to-day politics and the level of treaty reforms. Two main points are made. First,
adapting strategically to the de jure legidlative procedures the EP has been able to convert these into
de facto procedures that grant it a substantial legislative role. Second, this empowering has enabled
the EP and the Commission to pursue a pro-integrationist agendain atwo-level game of legidation
and implementation.

| K ur zfassung

Anlailich der letzten drei Vertragsreformen wurden Reformen hinsichtlich der gesetzgebenden
Interaktionen zwischen dem Européischen Parlament, der Kommission und dem Rat implementiert.
Ob die Einfuhrung des Zusammenarbeitsverfahrens (1987), des Mitenscheidungsverfahrens (1994)
und der Reform des Mitentscheidungsverfahrens (1999) ein lineares Anwachsen der Macht des EP
darstellen, war Gegenstand der Diskussion. Aul3er Streit stand hingegen, dal3 diese drei Verfahren
gegentiber dem Konsultationsverfahren dem EP eine beachtliche Gesetzgebungsrolle zukommen
lassen. Um diesen Machtzuwachs des EP zu erkl&ren, nimmt dieses Papier seinen Ausgangspunkt
in der kausalen Verknupfung zwischen institutionellen Wahlmaoglichkeiten und institutionellen
Folgen. Unter Zuhilfenahme der 'spatial theory' und des historischen Institutionalismus wird ein
analytisches Modell eingefihrt, welches auf zwei Ebenen operiert, der Ebene der Tagespolitik und
der Ebene der Vertragsreformen. Zwei Hauptpunkte werden herausgestrichen. Erstens, das EP war,
indem es sich strategisch an diese gesetzlch vorgesehenen Gesetzgebungsverfahren angepaldt hat, in
der Lage, diese auch in der Praxisin Verfahren umzusetzen, die ihm eine substantielle Rolle im
Gesetzgebungsverfahren zukommen lassen. Zweitens, hat dieser Machtzuwachs das EP und die
Kommission in die Lage versetzt, eine pro-integrationistische Politik im Zwei-Ebenen-Spiel von
Gesetzgebung und Umsetzung zu verfolgen.

| The author

Anders Rasmussen, M Sc European Studies, LSE, is currently aM.A. Candidate in Political
Science at Aarhus University; email: anders rasmussen@l sealumni.com

lofl 18.01.00 12:11



EloP: Text 2000-001: Full text http://eiop.or.at/eiop/texte/2000-001.htm

Institutional Games Rational Actors Play — The empowering of the European
Par liamentx)

| Anders Rasmussen

Eur opean I ntegration online Papers (EloP) Vol. 4 (2000) N 1;
http://eiop.or.at/eiop/textel/2000-001a. ht m

Date of Publication in @ : [18.1.2000

| Abstract | Back to homepage | PDF | PS |
| This paper's comments page | Send your comment! to this paper |

Contents:

e 1. Introduction
e 2. Themodel: institutional games rational actors play
o 2.1. Collective actors as unitary actors
o 2.2. One, two or n-dimensional policy space
o 2.3. Integrationist preferences
o 2.4. mplementation preferences
o 2.5. Legidative preferences
B Policy-making
B Treaty reforms
e 3. Applying the model
o 3.1. From consultation to co-operation
m 3.1.1. Theinstitutional triangle: the policy outcome
B 3.1.2. The European Parliament: strategic adaptation
m 3.1.3. The Commission: bureaucratic discretion
B 3.1.4. The Council: the Single European Act
o 3.2. From co-operation to co-decision (i)
B 3.2.1. Theinstitutional triangle: the policy outcome
B 3.2.2. The European Parliament: strategic adaptation
B 3.2.3. The Commission: bureaucratic discretion
B 3.2.4. The Council: the Maastricht Treaty
o 3.3. From co-decision (i) to co-decision (ii)
B 3.3.1. Theinstitutional triangle: the policy outcome
B 3.3.2. The European Parliament: strategic adaptation
B Determining the position of the SO
B Reputationa investment
m 3.3.3. The Commission: bureaucratic discretion
B 3.3.4. The Council: the Amsterdam Treaty
o 3.4. Conclusion
e 4. Conclusion
o References

1. Introduction™®

‘A distinguishing feature of the EP isthat it does not regard itself as part of a finished
institutional system, but as part of one requiring evolution or even transformation into
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something different.’ (Corbett, 1998:368)

This paper will make explicit atheoretical framework to explain the delegation of power to the
European Parliament (EP), focusing on the change in the legislative procedures(1) that regulate its
interaction with the Commission and the Council.(2) In other words, it is an analysis of the
institutional consequences from an institutional (3) design, based on the assumption that different
procedures result in different strategies of the actors and different outcomes of their interactions
(Tsebelis, 1999).(4)

A short historic overview over the procedures in question can illustrate the EP' sincreased legislative
clout. In the 1957 Treaty of Rome the consultation procedure specified that the Commission enjoys a
monopoly to initiate legislation, the Council accepts the proposal with qualified majority or rejectsit
with unanimity and the EP has to be consulted by the Council for a non-binding opinion only.

In three consecutive treaty reforms this institutional balance has been changed with the coming into
force of new legidative procedures. The co-operation procedure was introduced in 1987 in the Single
European Act (article 189C(**)), the co-decision procedure was introduced in 1993 in the Maastricht
Treaty (article 189B), and modified and extended in 1999 in the Amsterdam Treaty (article 251).

The linearity of the progress in the powers of the EP has been the object of debate (see Tsebelis,
1996; 1997 and Moser, 1996; Scully, 1997). However, it has not been disputed that these three
procedures vis-a-vis the consultation procedure give the EP a significant legislative role not
previously enjoyed (Kreppel, 1997) and that the legislative power of the Commission has
consistently declined (Tsebelis & Garrett, forthcoming, c).

This paper introduces a model based on rational choice institutionalism and spatial theory. The
delegation of power to the EP is analysed as along-term institutional game played by the EP,
Commission, and Council. A dua analytical focusis applied, where the day-to-day policy-making is
fundamental to the understanding of treaty reforms (Tsebelis & Garrett, forthcoming, a:2). It will be
shown that legidative procedures have an inbuilt discretionary space to be exploited by these rational
actors.

The analysiswill proceed as follows. In section 2 atheoretical framework will be developed using
rational choice institutionalism and spatial theory. This model will be applied to the consultation,
co-operation, co-decision, and co-decision, proceduresin section 3. Finally, section 4 will sum up

the conclusions and evaluate the future applicability and validity of the framework.

2. The model: institutional gamesrational actorsplay*

In this paper delegation of power is analysed as along-term institutional game played by the EP,
Commission and Council.(5) The model operates on two levels, atreaty reform level and the level of
day-to-day poalitics, illustrated in figure 1.

Figure 1
Initially member-states choose in afounding treaty to delegate power to supranational actors (the

Commission, EP and ECJ) circumscribed by the use of |legidlative procedures. Assuming that the
member-states have short-term horizons and imperfect information (Pierson, 1996:135ff) these
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procedures constitute incompl ete contracts with inbuilt discretionary space for rule interpretation.(6)
The rational and utility-maximising supranational actors, the legisating EP and the implementing
Commission, will exploit this space to move policy outcomes closer to their ideal point by adapting
strategically to the procedures. Thus the period between treaty reformsis not one of ‘ consolidation’
(Moravcsik, 1993:473) but one of strategic interaction to set the precedent for the functioning of the
procedures to be institutionalised by the member-states in the next treaty reform.

The analysis of the accretion of power by the EP in three treaty revisions will invariably necessitate a
trade-off between analytical clarity and empirical aspirations. Given the format of this paper a
comprehensive empirical account is not intended. Instead the theoretical framework is designed to
reveal the causal mechanismsin the inter-institutional interaction and applying thisinsight to case
studiesillustratively.

Above it was assumed that the EP, Commission and Council are egoistic and rational actors that
maximise their utility (Scharpf, 1997:20ff), yet the content of their utility-function must be specified
according to the actorsinvolved. Neglecting the EP’ s oversight powers and the Council’ s executive
power for analytical clarity the complex array of powers(7) is simplified to a policy-making (EP,
Commission, and Council) and an implementation dimension (Commission). It is assumed that the
actors will want to maximise the control over outcomes with the powersinvested in them. Below the
two dimensions of power will be made explicit parts of the utility functions with aview to the
legidative game.

In order to employ the spatial framework restrictive assumptions about the actors will be made.
These are expressed in graphical form in figure 2, and its component parts explained in the sections
below.

Figure 2

Briefly introduced, the figure features the three actors in atwo-dimensional policy space of
Integration and Ideology. The pivotal member of each collective actor is marked witha[- ] and
dotted indifference curves are drawn for the collective actor. The shaded area designates the Pareto
set within which agreement between the three actors can be found. The EP and Commission are
assumed to have identical preferences on the Integration dimension, whereas the Commission and
Council have identical preferences on the Ideological dimension, directing attention to potential areas
of conflict.

The validity of assumptions can arguably be seen as atest of the validity of the explanations of the
theory. Put more precisely, ‘the assumptions of atheory are(...) aso conclusions of the theory’
(Tsebelis, 1990:32). For this reason the assumptions behind this model are not seen as stylised facts,
but will be substantiated in the sections below.

2.1. Collective actorsas unitary actors*

Adhering to methodological individualism implies that the unit of analysisisan individual actor.
Thisanalytical concept needs justification when confronted with the empirical realities of the EU.
From 15 nationalities, the Commission is composed of 20 Commissioners, the European

Parliament’ s 626 members is divided into 10 parliamentary groupings and the Council is made up of
member-states of different ideologica standings (Hix, 1999a:5ff).
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However, Scharpf (1997:52f) has demonstrated that a collective actor with relatively homogenous
preferences can be regarded as legitimate to analyse as an individual unit. Explicitly, the existence of
‘“acommon frame of reference that is constituted by institutional rules’ (ibid:39) allows the analysis
to treat an aggregate of individuals as a unitary actor. Using this theoretical grounding the three
actors will be analysed.

The complexities of the Council are reduced by the assumption of a 7 member Council with equal
voting weights, a simplifying assumption shared in both power index analysis (e.g. Hosli, 1996) and
in spatial theory (e.g. Tsebelis, 1994). This simplification does, however, capture the intra-Council
bargaining dynamic and takes into account policy preferences by assuming majorities are made using
minimum winning connected coalitions.(8)

The Commission can be divided into a political and a bureaucratic level. The College of
Commissioners represents the political level, developing medium-term strategies for the EU and
drafting and arbitrating in the legislative process (Hix, 1999a:32). Internally the College is driven by
a strong consensus-oriented decision-making style, although votes can be taken on the request of any
Commissioner. Externally the Commission is bound by the principle of common responsibility,
lending credibility to the assumption of analysing a collective actor as a unitary actor. At the
bureaucratic level the Commission is divided into DGs with sectoral areas of expertise, which makes
it possible to identify bureaucratic entities with strongly held and shared policy-preferences (ibid:37).

Finally, treating the European Parliament as a unitary actor has perhaps been the object of most
criticism (Bowler & Farrell, 1995:220). However, the assumption of a unitary actor can be justified
by the EP's committee and rapporteur system, which ‘ approximates co-operative decision-making’
(Tsebelis, 1995:88). The EP' s powers of delay under the consultation procedure and amendments to
legidative acts in the other legislative procedures are exercised within the committee system. In order
to make the EP amore qualified legidative counterweight to the Council and Commission the
political groups appoint members to the committees on the basis of their interest-group affiliation
and occupational background (Bowler & Farrell, 1995:227). Rule 152 and Annex V1 of the EP's
Rules of Procedure regulate the sectoral specialisation of the committees, and ensure that they in
composition reflect the nationality and ideology of the aggregate EP (European Parliament, 1999).

Furthermore, in amending acts the relevant committee selects a rapporteur for the preparing of draft
texts that ‘ can get the support of the committee, (...) clear the floor with the required majority, and
(...) get adopted by the Commission and Council’ (Tsebelis, 1995:87). Thus the rapporteur system
highlights the fact that the committee system has a dual purpose of generating legislative expertise
via specialisation and building coalitions via co-operative decision-making.

In summary, the three collective actors are treated as unitary actors for empirically aswell as
theoretically founded reasons.

2.2. One, two or n-dimensional policy space*

To enhance analytical clarity most analyses apply the assumption of a one-dimensional policy space
of more or lessintegration (e.g. Crombez, 1996; Moser, 1996; Scully, 1997; Tsebelis, 1994). In one
dimension with single-peaked preferences and majority rule the median will always be a stable
position, whereas the existence of a unique median in two or more dimensions, a Condorcet winner,
isextremely unlikely (Hinich & Munger, 1997.62f).
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However, one solution is Shepsle’ s (1989) notion of structure-induced equilibrium, where
institutional rules generate stable outcomes. Most legislative processesin the EU are governed by
germaneness rules(9), decomposing multiple legidative dimensions into separate dimensions. The
sectoral Councils of Ministers (e.g. the General Affairs, the Agriculture and EcoFin Council), the
EP s speciaisation in policy specific committees and the Commission’'s DG structure are
institutional equivalents of this germaneness rule. Consequently incorporating two dimensions need
not result in chaos. If the dimensions can be dealt with according to the germaneness rule the added
complexity may be afair trade-off for added insight.

This paper will primarily employ the Integration dimension asit is well established theoretically and
empirically. Furthermore, Hix (1994, 1998) has demonstrated that the classic |eft-right Ideological
dimension has come to be a pervasive dimension in the EU aong with the Integration dimension (see
also Pollack 1999b). Integration and Ideology are assumed to be dominant, separable and
non-complementary dimensions, so that the utility and preferences on one dimension can be analysed
independently of the other dimension.

Incorporating Integration and Ideology in the analysis does, however, affect the institutional game.
Tsebelis (1997) makes the distinction between policy (the Ideology dimension) and institutional (the
Integration dimension) issues, employed in this model also. Empirically it has been demonstrated
(Tsebelis et al., 1999) that conflict between the Council and the EP and Commission ismost likely to
occur on the Integration dimension, whereas an Ideo- logy dimension is less conflictual. How can this
be theoretically sustained?

In game-theoretic terms the Integration dimension has an impact on the legislative interaction, which
isdirectly translated into bargaining positions. Determining the level of integration and hence
influence to the supranational actors (the Commission and EP) and the intergovernmental actor
(Council). Thus the Integration dimension lays down the rules of the game in which the Ideology
dimension is the second component of the legidlative interaction. It is assumed that the Integration
dimension is prior to the Ideology dimension, both in terms of long-term importance and in causality:
The EP and Commission play along-term institutional game in order to secure more favourable
bargaining positions in subsequent games. Since they can be re-introduced, games on the |deol ogy
dimension can be fought and lost without lasting effects, while alost game on the Integration
dimension through precedent will have long-term effects on the rules of the game itself.

2.3. Integrationist preferences*

A central claimin rational choice theory isthat actors maximise utility. The equivalent in spatial
analyses of the legidative process in the EU is the assumption that the Commission and the EP have
more integrationist preferences than any member of the Council does. The existence of a vast amount
of pro-integrationist amendments made by the Commission or EP to common positions of the
Council verifies that the assumption empirically holds.(10) But the underlying rationale is not
revealed by aggregate statistics. The integrationist preferences of the EP and Commission will
therefore be theoretically substantiated below.

Ideally the MEPs are directly elected by and accountable to a European constituency, while the
Commissioners are appointed by national governments, abeit not as national delegates.(11) But the
agency to further integration arises from the inability of the constituency or government, respectively,
to impose their ideal point ex post the election of the EP and appointment of the Commission. How is
this accountability gap explained?
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The EP is not constrained because European elections are second-order, fought predominantly on
‘the performance of national, with lower electoral turnout than national elections and more protest
votes against the governing parties' (Hix, 1998:50). The MEPs' performance in the EP is thus not the
benchmark for the voters' verdict in European elections.

The independence of the Commissionersis linked to the nomination procedure. Although
bureaucratic drift ideally could be minimised through * partisan nomination’ (Garrett, 1995:298) the
Commission as a collective body is nominated and approved by all the member-states and with the
Maastricht and Amsterdam Treaties subject to a vote of approval by the EP (article 214). This
‘bi-cameral’ appointment-process with veto-players of different ideological standing should ensure
fulfilment of article 213, that the Commissioners exhibit ‘indisputable independence (...) and not
accept instructions from any government’.(12)

2.4. Implementation preferences*

Theinitia distinction between implementation and legislation power is one that is analytically
important. Applying a principal-agent model (Pollack, 1997; 1999a), the legislating principals (EP
and Council) delegate the responsibility of implementing the legislation to the agent (the
Commission). The spatial location of the initial legislation and the final policy outcome may,
however, diverge. This discretionary space can be traced to a number of factors.

First, the ideal policy point of the agent may not be identical with those of the principal.(13) The
ability of the agent to move the policy outcome towards his own ideal point is dependent on the ease
of passing new legidation (Tsebelis & Garrett, forthcoming, b:2) and how elaborate the
administrative procedures regulating implementation are. If new legisation requires a unanimous
decision, the discretionary spaceislarge or if the principal has set out very detailed rules for
implementation the discretionary space is small, and vice versa. The (ex ante) legidative procedures
regulating the triangular interaction and the (ex post) comitology system are such examples.(14) The
situation is depicted in figure 3.

Figure 3

In an ingtitution with three legidating principals with equal voting-weight and single-peaked
Euclidean preferences the median, Principal,, can introduce hisideal point, X,, which constitutes a
Nash-equilibrium. The agent with ideal point Y is delegated the responsibility of implementing this
act. How far can the act be skewed towards the ideal point of the implementing agent?(15) If new
legislation has to be passed unanimously the agent can move the act within all of the Pareto set, and
will implement the ideal point X5 of Principal ;. This outcome isinvulnerable to new legislation since

Principal ; will veto any attempt to assert the original position of the adopted act. If new legislation

can be passed with simple majority (in athree-member legislature QMV equals unanimity), the agent
cannot move the policy outcome beyond X,,. If X 5 was sought implemented principals 1 and 2 could

be made better off by introducing and passing new legislation, asserting the originally passed act at
Xo.

This simple example illustrates the bargaining dynamic between first, principals with different policy
preferences and second, between principal and agent on the location of the implemented act.
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Applying thisto EU legislative interaction, Principal ; and the Agent can be substituted with the EP

and the Commission, respectively. It isin the interest of the Commission to implement legisative
acts under alegidlative procedure that gives the most integrationist actor, the EP, the most |everage.
The EP and Commission can as ‘partners’ (Westlake, 1994) in atwo-level game of policy-making
and implementation move legislation beyond the originally adopted position and sustain this as an
invulnerable position. The EP’ s legislative power and the Commission’simplementation power are
thusintegral parts of the logic behind institutional games. Legidative power istransformed from a
zero-sum game into a positive sum game, where the EP and Commission have converging interests
asincreasing the EP’ s legidlative power may increase the implementation power of the Commission.

To summarise, given that the principals (the Council and EP) have different policy preferences the
institutional set-up of the legidative rules determines to what extent the agent (the Commission) can
move the act towards its ideal policy points. If unanimous agreement is needed to pass new
legislation the agent has maximum discretionary space (within the Pareto set), and if smple majority
is needed then the agent can only move the act up till the point of the median principal. Between
these two extremes, the general caseis that the higher the threshold for passing new legislation, the
larger the discretionary space for implementation (Tsebelis & Garrett, forthcoming, b:2).(16)

2.5. Legidative preferences *

It is assumed that the actors have single-peaked Euclidean preferences arrayed as an ideal policy
point, rendering the actors' indifference curves circular with utility decreasing at the same pace as the
policy outcome diverges from their ideal point. If the utility of outcomey equals z, U(y)=U(2), the
actor isindifferent between zand y (Hinich & Munger, 1997:27f).

7

Analytically adistinction will be employed between day-to-day policy-making, where all three actors
are involved and treaty reforms, where only the component members of the Council (the
member-states) formally are involved.

Policy-making *

The Council is modelled as seven members with equal voting weight, where a qualified majority can

be simplified to 57 of the votes.(17) Positioning the Council on a scale from 1-7 of integration
(Tsebelis & Garrett, 1997; Scully, 1997; Moser, 1997), the EP and the Commission have more
integrationist preferences than any Council member does.

L egislative outcomes are analysed as a bargaining process within the Council itself and between the
EP or Commission (the relevant amending actor) and the pivotal Council member: The Council isin
the position of either accepting amendments with a qualified majority or rejecting amendments
unanimously. The EP or the Commission will introduce the most integrationist amendment that
makes the pivotal member of the Council (the member who can turn a coalition into aqualified
majority) indifferent to the status quo.

The location of the status quo (SQ) or default condition itself is of importance. Ostrom (1986:12ff)
points out that the default condition affects the behaviour of the negotiating actors. In a single shot
legidlative game there is no previous legislation to revert to should the actors fail to agree, whereas
the default condition in iterated games will be the continuation of the existing policies. Thus the SQ
generated under either of the legislative procedures will be to the left of the most recal citrant member
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of the Council if no previous legidlation has been adopted and somewhere between members 1 and 7
if previous legislation exists. To simplify the analysis the SQ is, however, assumed to be to the | eft of
Council member 1.(18)

Treaty reforms *

Acknowledging the incompatibility with rational choice and spatial theory, the insights from the
structurationist work of Christiansen & Jergensen (1999) on treaty reforms can, however, be utilised
here. Their main argument is that treaty reformsinstead of single events must be seen as a continuous
process, structured by ‘the pre-defined demands on the IGC [and] the institutionalized allocation of
interests built into the EU system’ (ibid:3). Substituting ‘institutionalized allocation of interests’ with
the actors' behaviour in day-to-day politics directs attention to the rationality behind adapting
strategically to rules. The Institutional dimension is thus the most important to the EP because this
dimension can be skewed towards itsideal point through strategic adaptation to the institutional rules
in the process leading up to treaty reforms.

However, treaty reforms are, according to the liberal intergovernmentalist claim, the member-states
finest hour: ‘ European integration can best be explained as a series of rational choices made by
national leaders (Moravcsik, 1998:18). The primacy of the member-states in treaty reforms can be
linked to the aggregation rule applied, unanimous agreement. Unanimity should theoretically allow
every actor to make the negotiations meet particular demands as the need for strategic alliancesis
eradicated by the implicit veto-option. Scharpf (1988:254) has described this phenomenon as the
joint decision trap, which exposes the two distinctive traits of decision-making in treaty reforms:
That the central EU governance decisions are dependent on member-state governments and that
agreements must be unanimous (formally or de facto). Although this aggregation rule raises the
threshold for change it also adds a ratchet-like dynamic to treaty reforms. The default condition for
non-agreement is the continuation of the existing procedures, turning every member-state into a
veto-player that can make the ‘de facto procedure’ invulnerable to an enforcement of the ‘de jure
procedure’ (Hix, 1999b). Thelogicisillustrated in figure 4.

Figure 4

Drawing on Pierson (1996), at time T, the member-states choose in afounding treaty to delegate

power to the supranational actors, regulated by alegislative procedure. Playing the institutional game
in the period between T and T, these actors adapt strategically to the de jure procedure in an
attempt to move it closer to their preferred outcome and working. The EP and Commission
propose(19) this de facto procedure in the next treaty reform at time T,. Maintaining the assumption

of Euclidean preferences, the member-states will accept proposals by the EP and Commission for
reforms of the legiglative procedure that make them better off or indifferent to the status quo,
U(legislative procedure g s,10) 3 U(legislative procedure, jure). In order to be accepted, these

proposals can either be a Pareto-improvement for the member-states compared to the original
procedure or an institutionalisation of the de facto procedure. The new de jure procedure at T, isthe

default condition and object of continued strategic adaptation in the period until the next treaty
reformat T,

Having presented the theoretical framework, the next section will apply the model to the three treaty
reforms.
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3. Applying the model *
3.1. From consultation to co-operation

Introduced in the 1957 Treaty of Rome the consultation procedure(20) starts with a Commission
proposal that is submitted to the Council. Any member of the Council can introduce amendments to
the proposal, but must be supported unanimously in order to be accepted. The proposal is adopted if
supported by a qualified majority of the Council, and submitted to the European Parliament that issue
an opinion, which the Council, however, isnot obliged to follow. The act can then become law.

3.1.1. Theinstitutional triangle: the policy outcome *

Magjority voting in the Council as defined in the consultation procedure was, however, unilaterally
blocked by France in 1966, insisting on the right to veto legislation that affected vital national
interest (Moravcsik, 1998:193ff; Teasdale, 1993). This de facto unanimity version of the consultation
procedure was acknowledged by the other member-states in the Luxembourg Compromise,
analytically necessitating a distinction between the qualified majority and the unanimity version of
the consultation procedure, shown in figure 5.

Figure 5

The unanimity version makes every member of the Council a veto-player that will regject any
amendment by the Commission that differs from their ideal policy point. This generates a powerful
lowest common-denominator dynamic, as member 1 will introduce hisideal point, resulting in a
policy outcome at the Pareto-efficient position 1.

In contrast, under QMV the Commission will make a proposal that is preferred to the SQ by the
coalition [34567]. This can be achieved if the proposal makes the pivotal member 3 indifferent
between supporting the blocking coalition [12] and the integrationist coalition [4567]. Hence the
Commission will propose a policy point X~ at 5, or even slightly to the right of 5 aslong as the

distance between 3'sideal point X, and X~ is less than the distance between X 5 and the SQ, ¥2X -
X1, <Y2X 5-SQ%.

3.1.2. The European Parliament: strategic adaptation +

In the consultation procedure the legidlative influence of the EP was limited to the right of being
consulted for a non-binding opinion. The Council and the Commission are not constitutionally
obliged to take into account any amendments that the EP suggests.

However, from this limited formal |egislative base the EP has since the first direct election in 1979
strategically tried to extract as much leverage as possible.(21) In 1980 the newly elected EP
challenged the validity of a Council directive before the European Court of Justice for failing to
respect its obligation to consult the EP. In the ECJ s subsequent ‘Isoglucose ruling’ it stated that ‘due
consultation of the Parliament (...) constitutes an essential formality disregard of which means that
the measure concerned isvoid’ (ECJ, 1980).
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The ruling’s clarification of the formal requirement of consultation and its impact on the legislative
outcome is the object of only slightly varying opinions. Corbett points out that it is ‘more significant
for urgent matters where any delay could cause problems that the Commission and even the Council
would wish to avoid.” (1998:120). In more stringent analytical terms Tsebelis & Money (1997:145ff)
have analysed this causal link between the power of delay and itsimpact on legislative outcomesin
terms of impatience. The basic intuition behind the (asymmetrical) bicameral model is that going
through one more institution takes time and imposes additional transaction costs. Policy outcomes
can thus (given the conditions above) be shifted towards the EP sideal point - converging with the
Commission’s— under the shadow of delay. The EP adapted its 1981 Rules of Procedure to reflect
this clarification. Rule 36 states that if the Commission does not take into account the EP's
amendments the Chairman or rapporteur will ‘ request the proposal to be referred back to the relevant
Committee for reconsideration’ (European Parliament, 1981b) thus delaying the final vote in plenary.
This request for reconsideration was made automatic in rule 40 of the EP' s 1987 Rules of Procedure
(European Parliament, 1987).(22) In effect, should the Commission accept the EP' s proposed
amendments and incorporate it in the proposal submitted to the Council, the Council can only reject
the act unanimousdly, thus making the EP a conditional agenda-setter (Tsebelis, 1994), albeit an
informal one.(23)

3.1.3. The Commission: bureaucratic discretion(24) *

Under the Luxembourg Compromise the Commission could only make a proposal that would make
the most recalcitrant member of the Council better of than the SQ. This generates, as we have seen
above, a strong lowest common denominator dynamic in the legislative outcome. But exactly this
dynamic also gives the Commission the maximum implementation discretion to skew the policy
point towards its own ideal point asillustrated in figure 6.

Figure 6

In other words, the Commission is able to move the outcome within the Pareto set, up to the
ideal-point of the most integrationist member of the Council at position 7 that would reject new
legislation to impose the original policy outcome. Moving beyond the Pareto set makes the
implemented policy proposal vulnerable since the Council would be able to agree on new legislation
within the Pareto set.

With the abolition of the Luxembourg Compromise (Teasdale, 1993) the Council were to revert back

to the aggregation rule of QMV. As can be seen from figure 7 this clearly aters the space for
bureaucratic discretion.

Figure 7

11
The Pareto set is now between the two pivotals, 3 and 5, since the Commission needs to

accommodate the coalition of either [12345] or [34567]. The Commission would implement position
5, which 3 and 5 would support, given that %2X-X 4, <1/2X3-XSQ1/2 . This, however, reduces the

Commission’ s implementation discretion to the Pareto set of [3-5].

But the ability to move policy points presupposes the existence of secondary legislation to implement
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(Tsebelis & Garrett, forthcoming, b:18). The veto option built into the Luxembourg Compromise had
a systemic negative impact on the amount of secondary legislation to implement.(25) The end of this
period was, arguably, marked by the introduction of the Commission’s 1985 White Paper to establish
a Single European Market, containing 279 directives to be implemented for a 1992 deadline
(Moravcsik, 1991:19).

Adopting these proposals under the unanimity of the de facto consultation procedure designates a
Pareto efficient welfare-optimum. But confronting this optimistic ideal with discrepancies such as
transaction costs in multiple veto-actor arenas and strategic behaviour (e.g. misrepresenting
preferences or delaying final votes) it is difficult to sustain the welfare-optimal claims. Hence the
Commission’s White Paper was accompanied by a package of ‘procedural reforms designed to
streamline decision making' (ibid:20).

3.1.4. The Council: the Single European Act(26) *

Faced with a collective incentive to implement the Commission’ s White Paper (Moravcsik, 1991)
and the EP' s power of delay, the member-states accepted the Commission’ s recommendations. The
Single European Act accordingly introduced the co-operation procedure (article 189C), which came
into force on 1 July 1987. The procedure starts with a Commission proposal that is submitted to the
EP and the Council. In itsfirst reading the EP states its opinion to the Council that acting by qualified
majority adopts a common position.

In its second reading the EP has three months to choose its course of action:

e Approve the common position or not take a decision, after which the Council can adopt the act
by qualified mgjority for it to become law.

¢ Rgect the common position by an absolute majority, in which case the Council can only adopt
the act by confirming its common position unanimously.

¢ Propose amendments to the common position by an absolute mgjority. If the Commission
accepts the EP’ s amendments, the Council can accept the act by qualified majority or amend it
by unanimity. If the Commission rejects the EP' s amendments the Council can only adopt the
act by unanimity.

The de facto working of the EP’ s agenda-setting role under the consultation procedure can thus be
seen institutionalised in the EP' s capability as formal conditional agenda-setter.

3.2. From co-operation to co-decision (i) *
3.2.1. Theingtitutional triangle: the policy outcome
In submitting its proposal for the EP and the Council, the Commission will want to make the most

integrationist proposal that is preferred to the SQ by a qualified majority in the Council, the coalition
[34567], making member 3 pivotal. Thisisillustrated in the figure below.

Figure 8

12
In the second reading the Commission as the initial agenda-setter is replaced by the EP asthe

‘conditional agenda-setter’ (Tsebelis, 1994). Positively, ‘if the EP manages to make a proposal that
make the Commission and a qualified majority of the Council better off than legidlation that can be
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voted unanimoudly’ (ibid:131). If such aproposal exists(27) the Commission’ s gatekeeper functionis
merely aformal one. Negatively, if the EP rgects the Council’s common position asonly a
unanimous Council can override this rejection.

The policy outcome does not differ from the (hypothetical) QMV version of the consultation
procedure. The EP will make the proposal that makes the pivotal member 3 indifferent between the
blocking coalition [12] and the integrationist coalition [4567]. Hence the EP will propose a policy
point Xgp at 5, or even slightly to the right of 5 aslong as the distance between 3'sideal point X

and the EP's proposed ideal point X is less than the distance between X5 and the SQ, ¥2Xp -X 4.,

3.2.2. The European Parliament: strategic adaptation *

Building on areport on the democratic deficit arising from the institutional imbal ance between the
Council and the EP (European Parliament, 1988a) the EP stated its intention to ‘exploit to the
maximum the opportunities offered by the Single Act’ (European Parliament, 1988b:7). Accordingly
the EP set out to explore the potentials of the co-operation procedure.

The power of delay in the consultation procedure is a characteristic retained in the EP sfirst reading
of the co-operation procedure as no time limits exist for deliberation. The act can thus effectively be
aborted if the EP refers the act back to the relevant committee for sustained deliberation. Should the
Commission not take into account the EP' s amendments rule 40 of the Rules of Procedure makes this
an automatic step. Further, rule 36(3) commits the relevant committee to ascertain that the correct
legal basis and consequently the correct procedure has been applied for the Commission’s proposal
before considering the act (European Parliament, 1987; 1988b:14).

In its second reading, the EP furthermore designed its Rules of Procedure to reflect that the
co-operation procedure entails a veto-option and a fixed deadline for deliberations. If the EP rejects
the Council’s common position, the act will either fall or can be overruled by a unanimous Council.
Before voting in plenary for argjection of the common position the Commission is according to rule
50(2) and 51(4) asked to announce its opinion on the EP’s amendments (European Parliament,
1987). The EP' s conditional agenda-setting is thus made less conditional, since the Commission’s
announcement of its opinion on the EP’'s amendments under the shadow of delay is skewed towards
acceptance rather than rgjection of the EP’ s proposals. The second reading’ s fixed deadline further
weakens the bargaining position of the Council, since it only has three months to find the unanimity
required to reject the EP’s amendments (Corbett, 1998:264).

The aggregate statistics available confirm that the EP was successful in having amendments adopted.
The proportions of amendments accepted in the first and second reading respectively were by the
Commission 54 % and 43 % and by the Council 41 % and 21 % (European Parliament, 1997, Annex
2:6). It should be remembered that quantitative statistics do not reveal whether the amendments were
politically important or mere technicalities. The qualitative dimension of the bargaining dynamic can
best be illustrated with an empirical example, the Car Emission Directive, where all the legislative
provisions were employed.

13
On 15 February 1988 a proposal for reducing the emission from small cars was submitted to the

Council and EP. Initsfirst reading the EP adopted amendments calling for the introduction of more
stringent standards than envisaged by the Commission, which consequently rejected the amendments.
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The Council, however, adopted the Commission’s proposal by QMV and submitted this common
position to the EP (Tsebelis, 1994:136).

In its second reading the EP' s committee on environment, backed by rule 50(2) and 51(4) (European
Parliament, 1987), stated its intention to reject the common position should the Commission not
accept its amendments. Hence the Commission accepted to ‘incorporate the amendments into a
revised proposal’ (Corbett, 1998:266), which it presented to the Council. The Council could accept
this proposal with QMV or amend it unanimously. At least three Council members (Denmark,
Holland and Germany) threatened to introduce stricter standards unilaterally (Hubschmid & Moser,
1997:240), thus undermining the potential for unanimous action. Consequently, the Council adopted
the EP’ s amended proposal by QMV.

3.2.3. The Commission: bureaucratic discretion +

As shown in figure 9, the Commission’ s bureaucratic discretion under the co-operation procedure is
the same as under the QMV version of the consultation procedure, aslong as the EP and
Commission are more integrationist than any member of the Council is.

Figure9

The 5/7t majority rule makes members 3 and 5 pivotal, since the EP's amendment will need a
coalition of either [12345] or [34567]. The EP would propose member 5'sideal point, which
member 3 would support, given that %2Xg-X 4, , <2X5-X SO The Commission’ simplementation

discretion is thus confined to the Pareto set of [3-5].
3.2.4. The Council: the Maastricht Treaty(28) *

The member-states introduced the co-decision, procedure (article 189B) in the Maastricht Treaty,

which came into effect on 1 November 1993. It starts with a Commission proposal that is submitted
to the EP and the Council. The EP states its opinion in itsfirst reading to the Council that acting by
qualified majority adopts a common position.

In its second reading the EP has three months to choose its course of action:

14

e Approve the common position or not take a decision, in which case the Council can adopt the
act for it to become law.

¢ Reject the common position by an absolute majority. The Council can let the act fall or
convene the Conciliation Committee.

¢ Propose amendments to the common position by an absolute mgjority. The Council can accept
the amendments by QMV if the Commission endorse the act and by unanimity if not or refuse
to accept all EP amendments and convene the Conciliation Committee.

It follows that disagreement between the EP and Council in the second reading will lead to the
convening of the Conciliation Committee (CC), the most significant difference from the co-operation
procedure. The EP is consequently enabled to re-engage in the legidative process if it rejects the
Council’s common position and the Council does not let the act fall or if the Council does not accept
its amendments.
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The CC is composed of two delegations from the Council and the EP, with the Commission acting as
mediator (article 189B(4)). It is given 6 weeks to produce a joint text, which first has to be approved
by QMYV for the Council’ s delegation and simple majority for the EP s delegation and then with
absolute majority by the EP and with QMV by the Council.

If ajoint text cannot be found the Council can within six weeks confirm by QMV its common
position in order to adopt the act, while the EP has six weeks to reject the act by an absolute majority
of its component members, thus giving it an unconditional veto-power.

3.3. From co-decision (i) to co-decision (ii) *
3.3.1. Theinstitutional triangle: the policy outcome

L egislative outcomes under the co-decision procedure are modelled as a bargaining process within
the Council itself and between the EP and the pivotal Council member. ‘ (G)iven that rational actors
use backward induction in their decision-making, any subgame perfect equilibrium solution of the
whole procedure would prescribe equilibrium behavior in each subgame’ (Tsebelis, 1997:34). In
other words, the Council will not settle for a policy outcome that makes it worse off than what could
be achieved in the Conciliation Committee. In this endgame ajoint text needs to be supported by a
qualified majority in the Council, hence member 3 is pivotal and makes a take-it-or-leave-it proposal
to the EP assuming that it prefers any proposal to the SQ (Garrett, 1995). According to Tsebelis &
Garrett (1996) this proposal X -, Will be areflection of what the coalition [34567] prefersto the

status quo, hence member 3 ‘will be able to impose its will on the Council’ (ibid:289) and propose its
own ideal point 3. Knowing that the Council can confirm its common position, the EP cannot be
made better of by vetoing and will accept X .

15

Thisanalysis of the endgame is disputed by Scully (1997) who argues that the policy outcome will be
areflection of the Commission’sinitial proposal. Given that the Commission sides with the EP on
the Integration dimension, it will make a proposa X slightly to the Ieft of member 6 (or at least on
the continuum of members 4,5,6), which the EP would accept without amending and which the
Council would adopt by QMV [34567]. Empirically, however, this argument cannot account for the

EP' s amendments to the Commission’s proposal (Kreppel, 1997). This paper will consequently retain
the Tsebelis & Garrett assumption that the policy outcome will be at position, shown in figure 10.

Figure 10

3.3.2. The European Parliament: strategic adaptation *

The EP had argued for co-decision ‘with the two institutions on an equal footing’ (European
Parliament, 1994f), but the agenda-setting ability of the Council to make a take-it-or-leave-it
proposal in the endgame creates a procedural imbalance. Adapting to tackle this potential problem
and to take effect of the co-decision, procedure the EP designed its 1994 Rules of Procedure, rule 78,

to automatically put a confirmed Council common position to a vote for rejection (European
Parliament, 1994c).

According to the latest Progress Report (European Parliament, 1998b:22) out of atotal of 130

completed co-decision procedures at 31 July 1998 only three (2.3 %) resulted in failed conciliation.
To move beyond these statistics, a detailed qualitative analysis of the only directive putting rule 78 to
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the test, the directive on Open Network Provision (ONP) in July 1994 (EP, 1994c) should potentially
reveal the strategic features and provisions of the co-decision, procedure and the inherent bargaining

dynamic.
Determining the position of the SQ 4

The ONP directive was on 29 March 1994 taken to the Conciliation Committee as the fourth act
under the co-decision, procedure (European Parliament, 1997a, Annex 11:8) since the Commission

accepted only four out of atotal of 14 of the EP's amendments to the Council’ s common position in
its second reading (Commission, 1994:2).

A closer inspection of the 10 rejected amendments reveal s that the Commission had afavourable
opinion on the EP’ s amendments to the comitology procedures (3,12,14), which it, however, was
forced to reject ‘ because any changes to comitology procedures require an interinstitutional
agreement’ (ibid:3)(29).

This question of consultation and the underlying theme of comitology links directly to the
institutional balance and the bureaucratic discretion of the Commission. Without going into detalil
and neglecting the safeguard procedure, three basic committees exist: The advisory committee
(which only can advise), the management committee (which can block) and the regulatory committee
(which the Commission shall follow). It istherefore in the interest of the Commission to be restricted
aslittle as possible, hence ‘its preference for an advisory Committee’ (Commission, 1994:5). This
committee is also preferred by the EP, since this grants the Commission the maximum of autonomy
from the ‘ government-appointed scientific experts (Garman & Hilditch, 1998:1351) and allows the
EP to be involved in the committee procedure.

16

This can be seen as one of the long-term institutional goals the EP set for itself with the co-decision
procedure, as reflected in its resolution of 16 December 1993 on comitology, claiming that ‘full
responsibility of legidative acts (...) covered by provisions of Article 189B lies with the Council and
Parliament’ (European Parliament, 1994b:176). In other words, atering the institutional balance
towards recognition of the EP as a co-legislator aso in the implementation of acts.

Reputational investment 4

The Council’ s reception of the Commission’s opinion did, however, not satisfy the EP’ s aspirations.
On the contrary, in the Conciliation Committee the Council was unwilling to incorporate EP
amendments or produce ajoint agreeable text (European Parliament, 1994e:5), and ultimately chose
to confirm its common position (Council, 1994).

Comitology was consequently solely a matter of determining the position of the default condition on
the Institutional dimension. By confirming its common position, the Council in effect placed the SQ
to the left of its position (i.e. setting a precedent), thus limiting the EP' s choice of action to accepting
this new position of the SQ or preserving the SQ by vetoing the Council’ s confirmed common
position. Conforming to the provisionslaid down in rule 78 of its Rules of Procedure, the EP put the
common position to a vote of rejection, meeting the absolute majority needed with 379 votes to 45
(European Parliament, 1995a).

This challenges the Tsebelis & Garrett (1996; 1997) assumption that the EP at al times would prefer
any pro-integrationist outcome to the status quo. First, that the Council in the course of conciliation
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should make an offer that is only slightly better than the SQ to achieve ajoint text and successful
conciliation and second, knowing that the Council is able to make a take-it-or-leave-it proposal if
conciliation fails, the EP should accept such an offer.

If, however, it is acknowledged that the EP considers the interactions in the Conciliation Committee
as an iterated institutional game, reputational considerations have to be incorporated in the analysis
(Tsebelis, 1990:156). The shadow of the future from a single interaction is then very long, making
reputational investments rational. By sacrificing short terms gains on the Ideological dimension for
long term gains on the Integration dimension the EP strengthen its bargaining power, thus forcing the
Council to be more accommodating in its conciliation behaviour. Vetoing should therefore establish
abenchmark for the EP' s willingness to be flexible and accommodating in finding compromises that
arejointly agreeable.

Furthermore, it can be argued that vetoing is not only a preservation of the SQ, but indeed an
improvement. Albeit an integral part of the Tsebelis & Garrett argument, in confirming its common
position the Council is according to itsown legal service ‘restricted in its choice of Parliament’s
amendments which it wishes to take aboard to those formally adopted by the Parliament in second
reading’ (Jacobs, 1997:12). Vetoing in the formative stage of co-decision(30) must therefore be seen
as astrategic and rational action to maximise the EP’ s influence on future negotiations.

17
3.3.3. The Commission: bureaucratic discretion +

The Commission’s bureaucratic discretion under the co-decision, procedure increased compared to

the co-operation procedure. Using backward induction, the Council would not suffice with a policy
outcome that made it worse off than what could be achieved in the Conciliation Committee.
Although the Council’ s pivotal member 3 can be an agenda-setter by making a take-it-or-leave-it
proposal to the EP if ajoint text cannot be found, the EP has the unconditional veto power to reject
this proposal.

Figure11

While the policy-outcome can be identified on the continuum [3-5], according to the Scully (1997)
and Tsebelis & Garrett (1997) dispute, as long as the EP and Commission are more integrationist
than any member of the Council is, the EP would not support new legislation to overrule the
implemented policy. Thus the Commission’s implementation discretion vis-a-vis the co-operation
procedure is expanded to the set of [3(5)-EP], which from the Council’ s point of view may exceed a
Pareto-efficient [ 1-7] outcome. Any outcome within this continu-um is thus rendered invulnerable to
new legislation.

3.3.4. The Council: the Amsterdam Treaty(31) *

Introduced in the Amsterdam Treaty, which came into effect on 1 May 1999, the modified
co-decision, procedure (article 251) isidentical with co-decision, until the convening of the

conciliation committee, with two exceptions. First, the EP can declare after the first reading that it
approves the act after which the Council can adopt it immediately, and second, that the EP can reject
the proposal in a single vote without having to announce its intention to reject sustained by a second
vote.

Should the conciliation committee fail to produce ajoint text, the EP will no longer have to reject it
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in the third reading, as the Council cannot confirm its common position. This means that if
conciliation fails the act lapses, thus making the conciliation committee the final stage in the
procedure, an institutionalisation of the de facto working of the co-decision, procedure since the

EP srejection of the ONP directive.

Probing the empirical impact is currently impossible, but the theoretical implications of the
co-decision, procedure are apparent in the endgame, illustrated in figure 12 below.

Figure 12

18

The Conciliation Committee can be analysed as a non-cooperative bargaining game (Tsebelis &
Garrett, forthcoming, ¢:25) where the policy-outcome generated will be a Nash-equilibrium
‘split-the-difference’ between the pivotal member of the Council and the EP, taking a discrete value
between 5 and 6, ¥2(X gp-X5)/2%2. However, assuming that the SQ is not to the left of member 1 and

that one of the actorsisinstitutionally advantaged (e.g. time-preferences) the position of the policy
outcome is obviously skewed towards one of the actors (ibid:27).

As shown in figure 13, the revised co-decision procedure does, however, not change the findings of
the bureaucratic discretion of the Commission from the co-decision, procedure.

Figure 13

With the aboalition of the third reading the EP shall not find an absolute majority to reject a confirmed
common position of the Council. Implementing the ideal point of the EP is thus made invulnerable to
new legislation, defining the Commission’ s bureaucratic discretion to the interval [3-EP)].

3.4. Conclusion *

To understand why member-states del egate |egislative power to supranational actors this paper has
made the proposition that the EP, Commission and Council play an institutional game in which they
adapt strategically to the legidative procedures. Paraphrasing Westlake (1994) the EP and
Commission are partners in the EU policy-making process, as they have identical integrationist
preferences. Conceptualising legislative rules as incomplete contracts with inbuilt space for
interpretation, the EP has adapted strategically to move the policy-outcome closer to itsideal policy
position, which in effect has increased the Commission’ s bureaucratic discretion. The EP and
Commission can therefore, in atwo-level game of policy-making and implementation, move
legislation beyond the originally adopted position and sustain this as an invulnerable position.

However, only under conditions of incomplete information will the initial choice of institutions result
in unintended institutional consequences (Pierson, 1996). With each institutional game played,

information is generated on the preferences, strategies and pay-offs of the actors, thereby reducing
the discretionary space for future interpretation of the procedures.

4. Conclusion *

The delegation of power to the EP, this paper has advocated, can be analysed as an institutional game
played by rational actors. Acknowledging that different legislative procedures generate different
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strategies of the actors and different outcomes of their interactions (Tsebelis, 1999) this paper has
shown the underlying rationality behind the increase in the legidlative powers of the EP and the
decrease of the powers of the Commission. The EP and the Commission can, in atwo-level game of
legidlating and implementing, move legisation beyond the originally adopted position and sustain
this as an invulnerable position.

19

Given the institutional set-up of unanimity in treaty reforms, member-states face the ratchet-like logic
of delegating power to supranational actors. This *joint-decision trap’ makes it impossible to impose
alegidative procedure that enforces the original intent, as all member-states are veto players. Having
Euclidean preferences, the member-states will be indifferent between the de facto operation of the
original dejure procedure and a new de jure procedure that institutionalises this. Consequently
institutional procedures have an impact on the behaviour of bargaining member-statesin treaty
reforms.

The fundamental assumption in this paper isthat the EP and Commission have more integrationist
preferences than any member of the Council does. Although the very low turnout in the recent
European elections disconfirms the thesis that giving the EP more power would make it more
accountable, the long-term impact from empowering the EP is open to specul ation.

Indeed, one of the more specul ative scenarios would be that the Council hasin fact played avery
long-term institutional game under the assumption that the second-order mirror-image quality of the
EP will not persist. The impact on policy-outcomes and bureaucratic discretion will be anything but
negligible as other ingtitutional features, such as the position of the SQ, suddenly will be the
determining factors behind the pace of integration in Europe. Should such a scenario materialise it
only serves to demonstrate one of the main points of this paper, the causality between institutional
consequences and institutional choices.
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Endnotes*
(*) I would like to thank the two anonymous referees of the EloP for helpful comments.
(**) Referencesto Treaty articles are made according to the Treaty in force at the time of the event.

(1) Consequently the empowering of the EP in the scrutiny and investiture procedure of the
Commission (article 201), the threat of which made the Commission resign in March 1999, and its
budgetary powers (article 272) will not be dealt with here.

(2) The European Court of Justiceis recognised as a political actor initsown right (e.g. Weller,
1991), but for reasons of analytical clarity itsimpact on the legislative game is beyond this paper's
format.

(3) 'Institution’ is defined as formal or informal rules that are experienced by the actors as
authoritative because defection will be sanctioned or at least isfelt as a credible threat. See Ostrom
(1986) and Scharpf (1997:38ff).

(4) This has been demonstrated empirically in recent works of Golub (1997); Kreppel (1997);
Tsebelis (1999); Tsebeliset al. (1999) and Tsebelis & Kalandrakis (forthcoming).

(5) Theterms [EP], [Council] and [Commission] are used as shorthand for more sectoralised bodies.
The Council is composed of sectoral ministers from the incumbent governments of the
member-states, the EP by specialised committees and the Commission by relevant DGs.

(6) | am grateful to Simon Hix for this argument.

(7) Thedivision of powersis as follows (Hix, 1999a:21ff). The Commission executive
(implementing policies) and legidlative power (drafting legidlative acts); the EP oversight (e.g.
investiture and scrutiny of the Commission) and legislative power (varying according to the
legidative procedures). Finaly, the Council has executive (treaty reforms and setting of the long term
political agenda) and legidlative powers (agreement by unanimity or QMV is a precondition for the
passing of any legidlative act).

(8) See Tsebelis & Garrett (forthcoming, a) for adetailed discussion of the analytical implications
arising from the difference between minimum winning coalition and minimum winning connected
coalition.

(9) A dtrict definition entails that preferences are separable and that issues are voted at one at atime
(Hinich & Munger, 1997:61).

(10) E.g. the EP has made 4572 amendments under the co-operation procedure in the period 1987-93
(Tsebelis & Garrett, 1997:87) and 2038 amendments under the co-decisionl procedure in the period
1993-97 (Tsebelis et a., 1999:16).

(11) A scenario where commissioners are seen as national delegates, constrained by the appointing
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member-states has been advanced by Crombez (1997).

(12) Despite thisideal vision, Hix points out that ‘commissioners tend to have significant links to
partisan domestic constituencies (1999a:35).

(13) Public choice theory lists a number of factors that may generate bureaucratic drift, such as,
capture by interest groups, and bureau-shaping (Dunleavy) or budget-maximising (Niskanen)
strategies.

(14) The EP and Commission have vehemently opposed the comitology system (European
Parliament, 1994b; 1997c), seeking instead to grant the Commission a maximum of autonomy and to
allow the EP involvement in the Committee procedure.

(15) See Tsebelis & Garrett (forthcoming, a:15ff) and Hix (1999a:23ff) for a more detailed account.

(16) Franchino, however, argues reversely: '(T)he executive discretion of the Commission islikely to
be larger under qualified majority vote rather than unanimity' (1998:6).

(17) Regulated by article 205 the threshold for a qualified majority in the Council is currently
62/87=0.7126 where 5/7= 0.7143.

(18) The position of the SQ is of particular importance when it is between Council member 1 and 7 if
the Council collectively should want to 'roll back integration’, making the EP's veto-power more
important than conditional agenda-setting power. See Tsebelis (1997:48ff) for a detailed discussion.

(19) The Commission has always been present as a non-voting actor to facilitate negotiations. In the
Maastricht and Amsterdam Treaty negotiations the EP was allowed to have an 'l GC-task force'
present too.

(20) The descriptive part is based on (European Parliament, 1988D).

(21) The perhaps most spectacular account of agenda-setting by the EP was its 1984 draft Treaty of
European Union (European Parliament, 1984b). Key points concerned the strengthening of the
Commissions executive discretion and enhancing the democratic legitimacy of the EC by making
co-decision with the Council the legislative procedure for adopting legislative acts. Corbett has
characterised its impacts as follows: "The momentum it generated was sufficient to stimulate those
governments with a generally favourable attitude to European integration to take initiatives in favour
of institutional reform [which] featured in the dynamic that led to the decision to convene an IGC.'
(1998:217).

(22) Theoretically alegidative act could be delayed indefinitely, but the ECJ made clear in 1995 that
the Council under an urgency request was entitled to adopt aregulation after the EP had withheld its
opinion (Corbett, 1998:119).

(23) Since it was only in the 1987 Rules of procedure that the referral back to the relevant committee
was made automatic, the EP did in fact utilise it 'rather infrequently in the early 1980's' (Corbett,
1998:120).

(24) For a detailed discussion of the bureaucratic discretion which includes the ECJ and which in
some respects differs from the one employed here, see (Tsebelis & Garrett, forthcoming a; b; c).

(25) See aso Golub (1997), arguing that the Luxembourg Compromise did not result in legislative
stagnation.
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26) Concerned mainly with the internal market (article 100A), as do the co-decision | and 11
procedures. The descriptive part is based on (European Parliament, 1988b).

(27) Assuming that the EP and Commission have identical integrationist preferences and 'complete
info (...) the EP would make no amendments' (Tsebelis & Garrett, forthcoming, ¢:18). However, asa
challenge to the assumption of complete information, the EP has made 4572 amendments in the
period 1987 to 1993 of which the Commission has accepted 65 % and the Council 48 % (Tsebelis &
Garrett, 1997:87).

(28) The descriptive is based on (European Parliament, 1994f, chapter 1).

(29) The modus vivendi of 20 December 1994 signed between the EP, Commission and Council put
apreliminary end to disputes concerning comitology and the EP's lack of involvement (European
Parliament, 1995c:1).

(30) The EP voted on the ONP directive in the first session after the June 1994 European elections.
This naturaly reinforced the MEPs collective aim of demonstrating the influence of the EP and -
arguably - helped it to reach the absolute majority of the component members (then 260 of 518) for a
rejection of the Council's confirmed common position.

(31) The descriptive part is based on (European Parliament, 1998a, chapter B).
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